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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s i s a r evi ew of  a 

deci s i on of  t he cour t  of  appeal s1 t hat  af f i r med a j udgment  of  t he 

c i r cui t  cour t  f or  Kenosha Count y. 2  Novy r ai ses t wo i ssues.   

Fi r st ,  Novy cl ai ms t hat  t he t r i al  cour t  er r ed when i t  al l owed 

t he St at e t o use cer t ai n f i nger pr i nt  evi dence and r el at ed 

t est i mony i n r ebut t al ,  whi ch t he cour t  had pr ev i ousl y excl uded 

f r om t he St at e' s case- i n- chi ef  due t o a Wi s.  St at .  § 971. 23 

                                                 
1 St at e v.  Novy,  2012 WI  App 10,  338 Wi s.  2d 439,  809 N. W. 2d 

889.  

2 The Honor abl e Bar bar a A.  Kl uka pr esi ded.  
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( 2009–10)  di scover y v i ol at i on. 3  Second,  Novy asser t s t hat  he was 

depr i ved of  hi s r i ght  t o a f ai r  t r i al  by an i mpar t i al  j ur y 

because,  he cl ai ms,  one of  t he j ur or s was sl eepi ng dur i ng a 

por t i on of  def ense counsel ' s c l osi ng ar gument .  

¶2 We concl ude t hat ,  wi t h r egar d t o t he admi ssi on of  

f i nger pr i nt - r el at ed t est i mony on r ebut t al ,  t he c i r cui t  cour t  di d 

not  er r oneousl y exer ci se i t s di scr et i on.   The ci r cui t  cour t  

i ni t i al l y  det er mi ned t hat  t he St at e had f ai l ed t o compl y wi t h 

i t s di scover y obl i gat i ons under  Wi s.  St at .  § 971. 23( 1) ;  and 

t her ef or e,  t he cour t  excl uded f i nger pr i nt  evi dence and r el at ed 

t est i mony f r om t he St at e' s case- i n- chi ef  pur suant  t o 

§ 971. 23( 7m) ( a) .   However ,  af t er  Novy t est i f i ed such t hat  t he 

excl uded f i nger pr i nt  evi dence and r el at ed t est i mony woul d 

cont r over t  hi s t est i mony,  t he c i r cui t  cour t  concl uded t hat  i t  

coul d be pr esent ed i n r ebut t al .   The ci r cui t  cour t  pr oper l y 

i nt er pr et ed § 971. 23 under  t he f act s of  t hi s case,  and gi ven t he 

si gni f i cant  di scr et i on af f or ded ci r cui t  cour t s on evi dent i ar y 

mat t er s,  we cannot  say t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on i n per mi t t i ng t he r ebut t al  use of  t he 

f i nger pr i nt  evi dence and r el at ed t est i mony.  

¶3 Wi t h r egar d t o t he c i r cui t  cour t ' s  t r eat ment  of  t he 

al l egedl y s l eepi ng j ur or ,  t he ci r cui t  cour t  di d not  f i nd t hat  

t he j ur or  was sl eepi ng;  t her ef or e,  Novy f ai l ed t o est abl i sh a 

                                                 
3 Al t hough t he char ged event s occur r ed bet ween 2007 and 

2009,  t he r el evant  st at ut or y pr ovi s i ons ar e i dent i cal  t o t he 
cur r ent  ver si on of  t he st at ut es,  and t her ef or e,  al l  subsequent  
r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2009—10 edi t i on 
unl ess ot her wi se i ndi cat ed.  
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f i ndi ng necessar y t o hi s cont ent i on.   The ci r cui t  cour t ' s  

f i ndi ngs ar e not  c l ear l y er r oneous,  and t her ef or e,  we wi l l  not  

over t ur n t he c i r cui t  cour t ' s  r ef usal  t o st r i ke t he j ur or .   

Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  appeal s.  

I .   BACKGROUND4 

¶4 For  conduct  t hat  occur r ed bet ween May 2008 and Januar y 

2009,  Novy was char ged i n Kenosha Count y wi t h t wo count s of  

st al k i ng,  11 count s of  f el ony bai l  j umpi ng,  and one count  of  

v i ol at i ng a har assment  i nj unct i on.   Al l  of  t he char ges r el at ed 

t o Novy' s conduct  t owar d hi s ex- f i ancé,  Jul i e N.   The t wo had 

dat ed on and of f  f or  appr oxi mat el y f i ve year s,  unt i l  Sept ember  

of  2007,  when Jul i e ended t he r el at i onshi p.   Af t er  t he 

r el at i onshi p ended,  Novy cont i nued t o cont act  Jul i e,  t o t he 

poi nt  wher e,  i n November  2007,  Jul i e sought  and obt ai ned a 

har assment  i nj unct i on agai nst  Novy under  Wi s.  St at .  

§ 813. 125( 4) .   The i nj unct i on pr ohi bi t ed Novy f r om cont act i ng 

Jul i e i n any way,  and r equi r ed t hat  he avoi d her  r esi dence.  

¶5 I n ear l y May 2008,  Novy was char ged wi t h one count  of  

st al k i ng,  i n v i ol at i on of  Wi s.  St at .  § 940. 32( 2) ( a) ,  ( b) ,  and 

( c) .   The compl ai nt  ( case no.  08- CF- 500)  al l eged t hat ,  bet ween 

Oct ober  17,  2007,  and Febr uar y 4,  2008,  Novy had engaged i n a 

                                                 
4 Novy' s t r i al  i nvol ved 14 separ at e char ges,  but  onl y t wo of  

t hose char ges ar e r el evant  t o t hi s appeal :   one count  of  bai l  
j umpi ng and one st al k i ng char ge.   Ther ef or e,  we wi l l  br i ef l y 
summar i ze t he f act s l eadi ng up t o and i ncl udi ng t he t r i al ,  
f ocusi ng on t he t wo r el evant  char ges,  as wel l  as t he f act s 
r el at ed t o Novy' s al l egat i on t hat  a j ur or  was sl eepi ng dur i ng 
def ense counsel ' s c l osi ng ar gument .  
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cour se of  conduct ,  di r ect ed at  Jul i e,  whi ch had caused Jul i e t o 

suf f er  ser i ous emot i onal  di st r ess,  and t hat  Novy knew or  shoul d 

have known t hat  hi s conduct  woul d cause such di st r ess.   

Gener al l y,  Novy' s al l eged conduct  i ncl uded f ol l owi ng and 

har assi ng Jul i e i n publ i c pl aces,  cal l i ng Jul i e at  wor k and 

hangi ng up,  accessi ng Jul i e' s voi cemai l  and pr owl i ng ar ound 

Jul i e' s house.   Novy was r el eased on a $1, 000 si gnat ur e bond,  

whi ch pr ovi ded t hat  he was t o have " No [ c] ont act  w/  Jul i e [ N. ] ;  

not  t o be wi t hi n 1000 f eet  of  her  r esi dence. "  

¶6 Then,  on November  12,  2008,  Novy was char ged wi t h 

anot her  count  of  st al k i ng under  Wi s.  St at .  § 940. 32( 2)  and ei ght  

count s of  f el ony bai l  j umpi ng,  i n v i ol at i on of  Wi s.  St at .  

§ 946. 49( 1) ( b) .   These char ges ( case no.  08- CF- 1307)  al l  

i nvol ved a cour se of  conduct  i n whi ch Novy al l egedl y had engaged 

bet ween May 4,  2008,  and November  10,  2008.   Si mi l ar  t o t he 

conduct  under l y i ng t he pr evi ous st al k i ng char ge,  t he al l eged 

conduct  i nvol ved hang- up cal l s t o Jul i e' s home,  f ol l owi ng her  i n 

publ i c ( i ncl udi ng wai t i ng f or  her  out si de her  pl ace of  wor k) ,  

l ur k i ng ar ound Jul i e' s house and i n her  nei ghbor hood,  and 

r epeat edl y cal l i ng Jul i e' s f r i ends.   Agai n,  Novy was r el eased on 

bond,  t hi s t i me a $5, 000 cash bond,  whi ch al so pr ovi ded t hat  he 

was t o have no cont act  wi t h Jul i e or  her  r esi dence.  

¶7 Rel evant  f or  pur poses of  t hi s appeal ,  one of  t he ei ght  

count s of  bai l  j umpi ng i n case number  08- CF- 1307 ( Count  7)  

al l eged t hat ,  on t he ni ght  of  November  9,  2008,  Jul i e r ecei ved a 

hang- up cal l  f r om a payphone at  L&M Meat s i n Kenosha,  whi ch was 

cl ose t o Novy' s r esi dence.   Jul i e had pr evi ousl y  not i ced Novy' s 
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vehi c l e near  L&M Meat s,  and had cal l ed her  s i st er  f r om t hat  

payphone t o det er mi ne t he phone number  associ at ed wi t h t hat  

phone.   Af t er  r ecei v i ng t he hang- up cal l  on t he ni ght  of  

November  9,  Jul i e cal l ed t he pol i ce,  who went  t o t he payphone at  

L&M Meat s and ver i f i ed t hat  was t he number  f r om whi ch Jul i e had 

r ecent l y r ecei ved t he phone cal l .   Of f i cer s al so l i f t ed 

f i nger pr i nt s f r om t he r ecei ver  of  t he payphone.   Pol i ce anal yst s 

l at er  det er mi ned t hat  t hese f i nger pr i nt s mat ched Novy' s 

f i nger pr i nt s.  

¶8 On Januar y 14,  2009,  Novy was char ged wi t h t hr ee 

addi t i onal  bai l  j umpi ng count s,  as wel l  as one count  of  

v i ol at i ng t he har assment  i nj unct i on,  cont r ar y t o Wi s.  St at .  

§ 813. 125( 7) .   The compl ai nt  ( case no.  09- CF- 58)  al l eged t hat  

Novy had been seen dr i v i ng s l owl y past  Jul i e' s house,  i n 

v i ol at i on of  t he har assment  i nj unct i on and t he condi t i ons of  hi s 

bonds f or  t he pr i or  char ges.   Novy was agai n r el eased on a cash 

bond ( $20, 000) ,  whi ch r ei t er at ed t he pr ohi bi t i on on cont act i ng 

Jul i e or  bei ng wi t hi n 1, 000 f eet  of  her  r esi dence.  

¶9 I n l at e May 2010,  a j ur y t r i al  was hel d i n Kenosha 

Count y,  wher ei n t he t hr ee separ at e cases wer e j oi ned and Novy 

was t r i ed on al l  14 count s.   Dur i ng openi ng st at ement s,  counsel  

f or  t he St at e r ef er r ed t o t est i mony about  f i nger pr i nt  evi dence 

t hat  woul d t end t o show t hat  Novy had cal l ed Jul i e f r om L&M 

Meat s on November  9,  2008.   Af t er  openi ng st at ement s,  def ense 

counsel  moved t o excl ude t he f i nger pr i nt  evi dence and r el at ed 

t est i mony on t he gr ound t hat  t he def ense had r equest ed al l  

evi dence subj ect  t o di scl osur e under  Wi s.  St at .  § 971. 23( 1) ,  but  
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t he St at e had f ai l ed t o pr ovi de access t o t he car ds on whi ch t he 

f i nger pr i nt s wer e exhi bi t ed. 5   

¶10 The ci r cui t  cour t  concl uded t hat  t he St at e had f ai l ed 

i n i t s obl i gat i on t o pr oper l y di scl ose t he f i nger pr i nt  evi dence,  

as r equi r ed by Wi s.  St at .  § 971. 23( 1) ( g) .   Ther ef or e,  t he cour t  

gr ant ed t he def endant ' s mot i on t o excl ude t he evi dence.   When 

counsel  f or  t he St at e asked whet her  t he f i nger pr i nt  evi dence 

woul d be avai l abl e f or  r ebut t al ,  Judge Kl uka r esponded,  " I  don' t  

know. "  

¶11 Af t er  t he St at e compl et ed i t s case- i n- chi ef ,  t he 

def ense moved t o di smi ss Count  7 i n case number  08- CF- 1307,  t he 

bai l  j umpi ng char ge r el at i ng t o t he al l eged phone cal l  f r om t he 

L&M Meat s payphone,  ar gui ng t hat  wi t hout  f i nger pr i nt - r el at ed 

t est i mony,  t he St at e no l onger  had any evi dence l i nki ng Novy t o 

t he phone on t he ni ght  i n quest i on.   The St at e conceded t hat ,  

wi t hout  t he f i nger pr i nt - r el at ed t est i mony,  t he St at e woul d be 

unabl e t o pr ove t he el ement s of  bai l  j umpi ng f or  Count  7.   

Accor di ngl y,  t he c i r cui t  cour t  gr ant ed t he def endant ' s mot i on t o 

di smi ss t hat  count .  

¶12 Dur i ng t he def ense’ s case,  Novy chose t o t est i f y.   

Pr i or  t o hi s t est i mony,  def ense counsel  sought  t o pr event  any 

quest i ons r egar di ng t he phone cal l  f r om L&M Meat s on November  9,  

2008,  on t he gr ound t hat  t he al l eged cal l  r el at ed sol el y t o t he 

                                                 
5 Al t hough t he St at e had pr ovi ded def ense counsel  wi t h an 

exper t ' s  r epor t  r el at i ng t o t he f i nger pr i nt  evi dence,  t he act ual  
f i nger pr i nt  car ds wer e not  avai l abl e when def ense counsel  went  
t o r evi ew t he mat er i al s at  t he evi dence bur eau.  
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di smi ssed bai l  j umpi ng char ge.   The St at e r esponded t hat  t he 

phone cal l  f r om L&M Meat s was a pr oper  subj ect  f or  quest i oni ng 

because t he cal l  r el at ed t o t he cour se of  conduct  suppor t i ng t he 

second count  of  st al k i ng,  whi ch al l egedl y occur r ed bet ween 

May 4,  2008,  and November  10,  2008 ( case no.  08- CF- 1307) .   The 

ci r cui t  cour t  agr eed wi t h t he St at e and concl uded t hat  such 

quest i oni ng was r el evant  t o t he second st al k i ng count .  

¶13 Dur i ng cr oss- exami nat i on of  Novy,  counsel  f or  t he 

St at e asked Novy,  " [ D] i d you cal l  Jul i e f r om L and M Meat s her e 

i n Kenosha on November  9t h of  2008 at  appr oxi mat el y 8: 00 p. m. ?"   

Novy r esponded,  " No,  I  di d not . "   Dur i ng Novy' s r edi r ect ,  

def ense counsel  di d not  ask Novy any cl ar i f y i ng quest i ons 

r egar di ng hi s use of  t he payphone at  L&M Meat s on t he ni ght  i n 

quest i on.  

¶14 As t he St at e pr epar ed t o pr esent  i t s case- i n- r ebut t al ,  

counsel  f or  t he St at e asked whet her  t he f i nger pr i nt  evi dence 

f r om L&M Meat s and r el at ed t est i mony woul d be al l owed at  t hat  

poi nt ,  gi ven Novy' s deni al  of  havi ng cal l ed Jul i e f r om t hat  

phone.   Def ense counsel  pr ot est ed,  ar gui ng t hat  t he f i nger pr i nt -

r el at ed t est i mony showed onl y t hat  Novy had at  some poi nt  used 

t he payphone at  L&M Meat s,  not  t hat  he had necessar i l y  used i t  

t hat  ni ght .   Addi t i onal l y,  def ense counsel  ar gued t hat  t he 

di scover y st at ut e,  Wi s.  St at .  § 971. 23( 1)  and ( 7m) ,  mandat ed 

t hat  evi dence t hat  had been excl uded f or  di scover y v i ol at i ons be 

excl uded t hr oughout  t he t r i al ,  not  sol el y f or  t he St at e' s case-

i n- chi ef .   The ci r cui t  cour t ,  however ,  di sagr eed and al l owed t he 

St at e t o pr esent  t he f i nger pr i nt  evi dence and r el at ed t est i mony,  
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cal l i ng i t  " bona f i de r ebut t al  evi dence"  as t o t he second 

st al k i ng char ge.  

¶15 I n i t s case- i n- r ebut t al ,  t he St at e pr esent ed t he 

t est i mony of  t wo of f i cer s f r om t he Kenosha Pol i ce Depar t ment ,  

Of f i cer s Hami l t on and Pr i mmer .   Of f i cer  Hami l t on t est i f i ed t hat  

he was an evi dence t echni c i an;  t hat  he had been di spat ched t o 

exami ne t he payphone at  L&M Meat s on t he ni ght  of  November  9,  

2008;  and t hat  he had r ecover ed t wo f i nger pr i nt s f r om t hat  

phone.   Addi t i onal l y,  Of f i cer  Pr i mmer  t est i f i ed t hat  he had 

conduct ed an anal ysi s of  t he f i nger pr i nt s t hat  had been l i f t ed 

f r om t he payphone at  L&M Meat s,  and t hat  he had det er mi ned t hat  

t hose pr i nt s mat ched t he f i nger pr i nt s t hat  t he depar t ment  had on 

f i l e f or  Novy.  

¶16 Def ense counsel  di d not  cr oss- exami ne Of f i cer  Pr i mmer .   

On sur r ebut t al ,  however ,  def ense counsel  r e- cal l ed Novy.   Novy 

t est i f i ed t hat ,  al t hough he had pr evi ousl y deni ed cal l i ng Jul i e 

f r om t he payphone at  L&M Meat s,  he had used t hat  phone " qui t e a 

f ew t i mes"  i n t he past .   I n par t i cul ar ,  Novy st at ed t hat  he had 

used t he phone t o cal l  a f r i end i n t he Phi l i ppi nes because hi s  

cel l  phone di d not  have an i nt er nat i onal  cal l i ng pl an.  

¶17 Af t er  c l osi ng ar gument s and i mmedi at el y bef or e t he 

sel ect i on of  t he al t er nat e j ur or ,  def ense counsel  sought  a 

s i debar .   The r ecor d r ef l ect s t hat  def ense counsel  al l eged t hat  

one of  t he j ur or s had been sl eepi ng dur i ng t he def ense' s c l osi ng 

ar gument ,  and t hat  t he j ur or  t her ef or e shoul d be st r uck.   The 

ci r cui t  cour t  deni ed t he mot i on,  and not ed t hat  she makes an 
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ef f or t  " t o keep t r ack of  what ' s goi ng on wi t h t he j ur or s, "  and 

t hat  she had not  seen t he j ur or  s l eepi ng.  

¶18 The j ur y f ound Novy gui l t y of  bot h count s of  st al k i ng,  

s i x count s of  bai l  j umpi ng,  and t he one count  of  v i ol at i ng t he 

har assment  i nj unct i on.   Novy was sent enced t o 90 days i n j ai l  

f or  v i ol at i ng t he i nj unct i on,  and t wo year s of  i mpr i sonment  f or  

t he second st al k i ng of f ense,  consi st i ng of  one year  of  

conf i nement  and one year  of  ext ended super vi s i on.   For  t he 

r emai nder  of  t he char ges,  Novy was pl aced on pr obat i on f or  f i ve 

year s,  wi t h t he sent ences wi t hhel d.  

¶19 On appeal  t o t he cour t  of  appeal s,  Novy r ai sed t he t wo 

i ssues cur r ent l y bef or e t hi s cour t ,  seeki ng vacat i on of  hi s 

sent ence and a r emand f or  a new t r i al . 6  The cour t  of  appeal s 

af f i r med t he ci r cui t  cour t ' s  deci s i on r egar di ng t he r ebut t al  

evi dence and t he al l egedl y s l eepi ng j ur or ,  concl udi ng t hat  bot h 

mat t er s wer e wi t hi n t he br oad di scr et i on of  t he c i r cui t  cour t ,  

and t hat  t her e was not hi ng i n t he r ecor d t o suggest  t hat  t he 

cour t  had er r oneousl y exer ci sed i t s di scr et i on.   See St at e v.  

Novy,  2012 WI  App 10,  ¶¶18,  23,  338 Wi s.  2d 439,  809 N. W. 2d 889.  

¶20 Novy pet i t i oned f or  r evi ew,  and we gr ant ed hi s  

pet i t i on.  

                                                 
6 I n t he cour t  of  appeal s,  Novy al so r ai sed anot her  i ssue 

r el at i ng t o " ot her  act s"  evi dence t hat  he has not  r ai sed bef or e 
t hi s cour t .  
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I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶21 Novy r ai ses t wo i ssues f or  r evi ew.   The f i r st  i ssue——

whet her  t he c i r cui t  cour t  er r ed by al l owi ng t he St at e t o pr esent  

evi dence i n r ebut t al  when t hat  evi dence pr evi ousl y had been 

excl uded as a sanct i on f or  a di scover y v i ol at i on——r el at es t o t he 

c i r cui t  cour t ' s  deci s i on on an evi dent i ar y mat t er .   

Consi der at i on of  t hi s i ssue begi ns wi t h st at ut or y i nt er pr et at i on 

and appl i cat i on,  whi ch pr esent  quest i ons of  l aw f or  our  

i ndependent  r evi ew,  al t hough we benef i t  f r om t he pr evi ous 

i nt er pr et at i ons of  t he cour t  of  appeal s and t he ci r cui t  cour t .   

Ri char ds v.  Badger  Mut .  I ns.  Co. ,  2008 WI  52,  ¶14,  309 Wi s.  2d 

541,  749 N. W. 2d 581.   I n addi t i on,  whet her  t o admi t  or  deny 

evi dence r est s i n t he sound di scr et i on of  t he c i r cui t  cour t ,  

whi ch we wi l l  not  over t ur n absent  an er r oneous exer ci se of  

di scr et i on.   See St at e v.  Smi t h,  2005 WI  104,  ¶28,  283 Wi s.  2d 

57,  699 N. W. 2d 508.    

¶22 Second,  Novy ar gues t hat  t he c i r cui t  cour t  er r ed by 

f ai l i ng t o st r i ke a j ur or  whom def ense counsel  al l eged was 

sl eepi ng dur i ng t he def ense' s  c l osi ng ar gument .  The ci r cui t  

cour t  di d not  f i nd t hat  t he j ur or  was sl eepi ng.   We wi l l  uphol d 

a c i r cui t  cour t ' s  f i ndi ngs of  f act  unl ess t hey ar e c l ear l y 

er r oneous.   See St at e v.  Funk,  2011 WI  62,  ¶¶29–30,  335 Wi s.  2d 

369,  799 N. W. 2d 421.  

B.   Rebut t al  Evi dence 

¶23 Novy ar gues t hat  t he c i r cui t  cour t  er r ed when i t  

al l owed t he St at e t o r ebut  Novy' s t est i mony usi ng f i nger pr i nt  
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evi dence and r el at ed t est i mony t hat  t he cour t  had pr evi ousl y 

excl uded f or  a di scover y v i ol at i on under  Wi s.  St at .  

§ § 971. 23( 1)  and ( 7m) ( a) .   The St at e cont ends t hat  i t s use of  

t he f i nger pr i nt - r el at ed evi dence i s c l ear l y per mi t t ed under  

§ 971. 23( 1) ( d) .   We t her ef or e begi n our  di scussi on wi t h t he 

r el evant  por t i ons of  t he di scover y st at ut e,  § 971. 23,  whi ch 

pr ovi de i n r el evant  par t :  

 ( 1)  What  a di st r i ct  at t or ney must  di scl ose t o a 
def endant .   Upon demand,  t he di st r i ct  at t or ney shal l ,  
wi t hi n a r easonabl e t i me bef or e t r i al ,  di scl ose t o t he 
def endant  or  hi s or  her  at t or ney and per mi t  t he 
def endant  or  hi s or  her  at t or ney t o i nspect  and copy 
or  phot ogr aph al l  of  t he f ol l owi ng mat er i al s and 
i nf or mat i on,  i f  i t  i s  wi t hi n t he possessi on,  cust ody 
or  cont r ol  of  t he st at e:  

.  .  .  .  

( d)  A l i s t  of  al l  wi t nesses and t hei r  addr esses 
whom t he di st r i ct  at t or ney i nt ends t o cal l  at  t he 
t r i al .  Thi s par agr aph does not  appl y t o r ebut t al  
wi t nesses or  t hose cal l ed f or  i mpeachment  onl y.  

( e)  Any r el evant  wr i t t en or  r ecor ded st at ement s 
of  a wi t ness named on a l i s t  under  par .  ( d) ,  i ncl udi ng 
.  .  .  any r epor t s or  st at ement s of  exper t s  made i n 
connect i on wi t h t he case .  .  .  and t he r esul t s of  any 
physi cal  or  ment al  exami nat i on,  sci ent i f i c  t est ,  
exper i ment  or  compar i son t hat  t he di st r i ct  at t or ney 
i nt ends t o of f er  i n evi dence at  t r i al .  

.  .  .  .  

( g)  Any physi cal  evi dence t hat  t he di st r i ct  
at t or ney i nt ends t o of f er  i n evi dence at  t he t r i al .  

.  .  .  .  
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( 7m)  Sanct i ons f or  f ai l ur e t o compl y.   ( a)  The cour t  
shal l  excl ude any .  .  .  evi dence not  pr esent ed f or  
i nspect i on or  copyi ng r equi r ed by t hi s sect i on,  unl ess 
good cause i s shown f or  f ai l ur e t o compl y.  

( Emphasi s added. )  

1.   Gener al  pr i nci pl es 

¶24 When i nt er pr et i ng t he meani ng of  Wi s.  St at .  § 971. 23,  

we begi n wi t h t he l anguage of  t he st at ut e.   St at e ex r el .  Kal al  

v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  58,  ¶45,  271 Wi s.  2d 

633,  681 N. W. 2d 110.   " I f  t he meani ng of  t he st at ut e i s pl ai n,  

we or di nar i l y  st op t he i nqui r y, "  and t he st at ut e wi l l  be appl i ed 

accor di ng t o t hat  pl ai n meani ng.   I d. ,  ¶¶45–46 ( i nt er nal  

quot at i on mar ks omi t t ed) .   St at ut es ar e i nt er pr et ed i n cont ext ,  

as t hey r el at e t o each ot her .   I d. ,  ¶46.   

¶25 Wi sconsi n St at .  § 971. 23( 1) ( d)  has an except i on f or  

di scl osur e of  r ebut t al  evi dence t hat  has been i nt er pr et ed by 

appel l at e cour t s on ot her  occasi ons.   Such i nt er pr et at i ons have 

concl uded t hat  t he pl ai n meani ng of  § 971. 23( 1) ( d)  does not  

r equi r e t he St at e t o di scl ose " r ebut t al  wi t nesses or  t hose 

cal l ed f or  i mpeachment  onl y. "   See Lunde v.  St at e,  85 Wi s.  2d 

80,  91,  270 N. W. 2d 180 ( 1978) .    

¶26 Appel l at e cour t s al so have concl uded t hat  t he St at e 

has no obl i gat i on under  Wi s.  St at .  § 971. 23( 1) ( d)  t o di scl ose 

r ebut t al  evi dence,  even when t he St at e ant i c i pat es bef or e t r i al  

t hat  cer t ai n evi dence may be used f or  r ebut t al .   St at e v.  

Konkol ,  2002 WI  App 174,  ¶1,  256 Wi s.  2d 725,  649 N. W. 2d 300.    

¶27 Not wi t hst andi ng t hat  t he St at e has no st at ut or y 

di scover y obl i gat i on t o di scl ose r ebut t al  evi dence,  wher e t he 
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c i r cui t  cour t  det er mi nes t hat  t he St at e has f ai l ed t o compl y 

wi t h t he i ni t i al  r equi r ement s set  f or t h i n Wi s.  St at .  

§ 971. 23( 1) ,  t he cour t  " shal l  excl ude any wi t ness not  l i s t ed or  

evi dence not  pr esent ed f or  i nspect i on or  copy i ng r equi r ed by 

t hi s sect i on,  unl ess good cause i s shown f or  f ai l ur e t o compl y. "   

§ 971. 23( 7m) ( a) .    

¶28 Such an i ni t i al  or der  under  Wi s.  St at .  § 971. 23( 7m) ( a)  

was made by t he c i r cui t  cour t  i n t hi s case when t he f i nger pr i nt  

evi dence and r el at ed t est i mony t hat  woul d have been used f or  t he 

St at e' s case- i n- chi ef  was excl uded.   Not wi t hst andi ng t hi s or der ,  

af t er  Novy t est i f i ed,  t he St at e asser t s t hat  t he f i nger pr i nt  

evi dence and r el at ed t est i mony became r ebut t al  evi dence.   No 

appel l at e cour t  has det er mi ned what ,  i f  any,  ef f ect  par agr aph 

( 7m) ( a)  has on par agr aph ( 1) ( d) ' s except i on f or  di scover y of  

r ebut t al  t est i mony.    

¶29 Fur t her mor e,  i n addi t i on t o st at ut or y pr ovi s i ons 

gover ni ng di scl osur e of  evi dence by t he St at e,  we have l ong 

r ecogni zed t he ci r cui t  cour t ' s  di scr et i on on evi dent i ar y 

mat t er s,  i ncl udi ng t he excl usi on and admi ssi on of  evi dence on 

r ebut t al .   See Howar d v.  Bel denvi l l e Lumber  Co. ,  129 Wi s.  98,  

110- 11,  108 N. W.  48 ( 1906) ;  McGowan v.  Chi .  & Nw.  Ry.  Co. ,  91 

Wi s.  147,  153–54,  64 N. W.  891 ( 1895) .    

¶30 We have set  f or t h a r el at i vel y br oad gener al  r ul e t o 

def i ne r ebut t al  evi dence.   We have expl ai ned t hat  r ebut t al  

evi dence i s t hat  " whi ch squar el y meet s and cont r over t s some 

af f i r mat i ve f act  or  f act s whi ch t he adver sar y has at t empt ed t o 
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pr ove. "   St at e v.  Wat son,  46 Wi s.  2d 492,  499,  175 N. W. 2d 244 

( 1970)  ( i nt er nal  quot at i on mar ks omi t t ed) .    

¶31 Fur t her mor e,  even wi t h t hi s gener al  r ul e f or  r ebut t al  

evi dence,  we have consi st ent l y  r eaf f i r med a c i r cui t  cour t ' s  

br oad di scr et i on t o admi t  " evi dence of  any act s or  c i r cumst ances 

whi ch ar e i nconsi st ent  wi t h t he r el evant  t est i mony of  [ a]  

wi t ness.   Any evi dence,  ot her wi se pr oper ,  whi ch i n any r espect  

t ends t o cont r adi ct  t he wi t ness,  i s admi ssi bl e f or  t hi s 

pur pose. "   I d.  at  500 ( i nt er nal  quot at i on mar ks omi t t ed) .  

¶32 I ndeed,  we have af f i r med ci r cui t  cour t s '  di scr et i on t o 

admi t  evi dence i n r ebut t al  even i f  t he evi dence t ends t o 

cor r obor at e t he case- i n- chi ef ,  see McGowan,  91 Wi s.  at  154,  and 

wher e t he evi dence coul d have been submi t t ed i n t he St at e' s 

case- i n- chi ef ,  see Wat son,  46 Wi s.  2d at  500.   I n t hose 

i nst ances,  we have r ecogni zed t hat  t he admi ssi on of  such 

evi dence may be " necessar y t o achi eve j ust i ce, "  and t he 

det er mi nat i on of  what  i s necessar y i n t hose i nst ances i s subj ect  

t o t he c i r cui t  cour t ' s  di scr et i on.   I d.  at  499 ( i nt er nal  

quot at i on mar ks omi t t ed) .   

¶33 However ,  appel l at e cour t s have i mpl i ed t hat  evi dence 

i s not  appr opr i at e i n r ebut t al  wher e i t  i s  pl ai n t hat  t he 

evi dence was wi t hhel d f r om t he case- i n- chi ef  f or  dr amat i c ef f ect  

or  t o ambush t he def endant ,  al t hough t hi s r ul e woul d be subj ect  

t o t he necessi t i es of  j ust i ce.   See Lunde,  85 Wi s.  2d at  91–92;  

McGowan,  91 Wi s.  at  154;  cf .  Konkol ,  256 Wi s.  2d 725,  ¶¶15–19 

( r ej ect i ng c i r cui t  cour t ' s  det er mi nat i on t hat  an exper t ' s  
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t est i mony was " not  r eal l y r ebut t al "  and t hat  i t  " coul d have been 

pr of f er ed dur i ng t he case i n chi ef " ) .  

¶34 Wi sconsi n cour t s  have come t o r ef er  t o evi dence t hat  

i s pr oper  f or  r ebut t al  as " bona f i de r ebut t al  evi dence. "   See 

Lunde,  85 Wi s.  2d at  91;  St at e v.  Sandoval ,  2009 WI  App 61,  ¶30,  

318 Wi s.  2d 126,  767 N. W. 2d 291.   Speci f i cal l y,  appel l at e cour t s  

have def i ned bona f i de r ebut t al  evi dence as t hat  whi ch ( 1)  was 

not  necessar y t o t he St at e' s ( or  pl ai nt i f f ' s)  case- i n- chi ef ,  and 

( 2)  whi ch became necessar y and appr opr i at e when t he def ense made 

i t s case.   See Lunde,  85 Wi s.  2d at  91–92.   Bona f i de r ebut t al  

evi dence i s not  det er mi ned by aski ng whet her  t he evi dence coul d 

have been admi t t ed i n t he St at e' s case- i n- chi ef ,  but  r at her  

whet her  t he evi dence became necessar y and appr opr i at e because i t  

cont r over t s t he def endant ' s case.   See Konkol ,  256 Wi s.  2d 725,  

¶18;  Lunde,  85 Wi s.  2d at  91–92.    

¶35 Mor eover ,  r ebut t al  evi dence i s no l ess bona f i de when 

t he St at e i s abl e t o ant i c i pat e t he def ense' s t heor y or  

par t i cul ar  pi eces of  evi dence.   See Konkol ,  256 Wi s.  2d 725,  

¶15.   Once t he def endant  r ai ses a par t i cul ar  t heor y,  t he 

def endant ' s ver aci t y and t he cr edi bi l i t y  of  t hat  t heor y become 

r el evant  i ssues i n t he case.   See i d. ,  ¶17.   The St at e' s abi l i t y  

t o pr edi ct  or  ant i c i pat e t he def endant ' s t heor y does not  

di mi ni sh t he necessi t y or  pr opr i et y of  ot her wi se bona f i de 

r ebut t al  evi dence.   See i d. ,  ¶17 & n. 6.   To t he ext ent  t hat  t he 

St at e i s bet t er  abl e t o pr epar e a st r ong r ebut t al  t o t he 

def ense’ s t heor y,  t he t r ut h- seeki ng f unct i on of  l i t i gat i on i s 

bet t er  ser ved,  i n t hat  t he possi bi l i t y  of  such r ebut t al  wi l l  
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keep t he def endant  honest ,  or  at  l east  af f or d t he St at e an 

oppor t uni t y t o shed l i ght  upon quest i ons r ai sed by t he def ense' s 

case.   See i d. ,  ¶17 n. 6.  

2.   Appl i cat i on 

¶36 As we appl y t he pr i nci pl es set  out  above,  we wi l l  

uphol d a c i r cui t  cour t ' s  deci s i on t o admi t  or  excl ude evi dence 

i f  t he c i r cui t  cour t  exami ned t he r el evant  f act s,  appl i ed a 

pr oper  l egal  st andar d,  and,  usi ng a demonst r at ed r at i onal  

pr ocess,  r eached a r easonabl e concl usi on.   Mi l l er  v.  Hanover  

I ns.  Co. ,  2010 WI  75,  ¶29,  326 Wi s.  2d 640,  785 N. W. 2d 493.  

¶37 The ci r cui t  cour t ' s  di scussi on of  whet her  t he 

f i nger pr i nt  evi dence and r el at ed t est i mony was pr oper  r ebut t al  

evi dence shows consi der at i on of  t he r el evant  f act s and i s 

consi st ent  wi t h t he di scover y st at ut e,  Wi s.  St at .  § 971. 23,  as 

i nt er pr et ed by appel l at e cour t s.   Fol l owi ng openi ng st at ement s,  

Novy obj ect ed t o t he use of  t he f i nger pr i nt  evi dence and r el at ed 

t est i mony based on t he St at e' s f ai l ur e t o pr ovi de t he def ense 

wi t h access t o t he f i nger pr i nt  car ds t hat  wer e t o be used by t he 

St at e' s wi t nesses. 7  The ci r cui t  cour t  agr eed wi t h Novy and hel d 

t hat ,  under  § 971. 23( 7m) ( a) ,  t he St at e coul d not  use t he 

                                                 
7 The par t i es do not  di sput e t hat  t he St at e pr ovi ded t he 

def ense wi t h a r epor t  of  t he St at e' s exper t ,  Todd Thor ne,  
det ai l i ng t he concl usi ons of  hi s  anal ysi s of  t he f i nger pr i nt s.   
The ci r cui t  cour t  concl uded,  however ,  t hat  t he r epor t  was 
i nsuf f i c i ent  under  Wi s.  St at .  § 971. 23( 1) ( g) ,  whi ch r equi r es t he 
St at e t o pr ovi de access t o " [ a] ny physi cal  ev i dence t hat  t he 
di st r i ct  at t or ney i nt ends t o of f er  i n evi dence at  t he t r i al . "   
On t hat  basi s,  t he cour t  excl uded f r om t he St at e' s case- i n- chi ef  
bot h t he physi cal  f i nger pr i nt  evi dence and t he St at e' s exper t ' s  
t est i mony.  
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f i nger pr i nt  evi dence i n i t s case- i n- chi ef ,  al t hough t he cour t  

r eser ved j udgment  on whet her  t he evi dence woul d be admi ssi bl e i n 

r ebut t al .  

¶38 The ci r cui t  cour t ' s  i nt er pr et at i on of  Wi s.  St at .  

§ 971. 23——i ncl udi ng t he St at e' s di scover y obl i gat i ons and t he 

appl i cabl e sanct i ons f or  di scover y v i ol at i ons——i s suppor t ed by 

t he pl ai n meani ng of  t he st at ut e as i nt er pr et ed by appel l at e 

cour t s.   Sect i on 971. 23( 1) ( g)  r equi r es t he St at e t o di scl ose 

" any physi cal  evi dence"  t hat  t he St at e i nt ends t o of f er  i n 

evi dence at  t r i al ,  and upon f ai l ur e t o compl y wi t h t hat  

pr ovi s i on,  § 971. 23( 7m) ( a)  r equi r es t hat  t he cour t  " shal l  

excl ude any .  .  .  evi dence not  pr esent ed f or  i nspect i on or  

copyi ng r equi r ed by [ § 971. 23] . "   Accor di ngl y,  t he cour t ' s  

i ni t i al  deci s i on t o excl ude t he f i nger pr i nt  evi dence and r el at ed 

t est i mony f r om t he St at e' s case- i n- chi ef  was i n accor d wi t h t he 

pl ai n l anguage of  t he st at ut e.  

¶39 Novy cont ends t hat  once t he c i r cui t  cour t  excl uded t he 

f i nger pr i nt  evi dence and r el at ed t est i mony,  t he cour t  was 

wi t hout  di scr et i on t o al l ow t he evi dence or  t est i mony on 

r ebut t al .   Novy r el i es on Wi s.  St at .  § 971. 23( 7m) ( a) ' s st at ement  

t hat ,  upon f i ndi ng t hat  t he St at e has vi ol at ed i t s di scover y 

obl i gat i ons,  " [ t ] he cour t  shal l  excl ude any wi t ness not  l i s t ed 

or  evi dence not  pr esent ed f or  i nspect i on .  .  .  unl ess good cause 

i s shown f or  f ai l ur e t o compl y. "   He asser t s  t hat  t hi s pr ovi s i on 

wi t hdr aws t he c i r cui t  cour t ' s  di scr et i on t o l at er  al l ow such 

evi dence f or  pur poses of  r ebut t al .   Appel l at e cour t  deci s i ons,  

however ,  have suggest ed ot her wi se.  
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¶40 As not ed above,  t he di scr et i on af f or ded ci r cui t  cour t s 

has been r eaf f i r med numer ous t i mes si nce t he enact ment  of  t he 

di scover y st at ut e.   See Konkol ,  256 Wi s.  2d 725,  ¶¶15–18.   I n 

Konkol ,  t he cour t  of  appeal s det er mi ned t hat  t he c i r cui t  cour t  

had er r oneousl y excl uded r ebut t al  evi dence,  wher e t he ci r cui t  

cour t  had concl uded t hat  t he St at e' s use of  t he evi dence i n 

r ebut t al  was an at t empt  t o c i r cumvent  t he di scl osur e 

r equi r ement s of  Wi s.  St at .  § 971. 23( 1) ( d) .   I d. ,  ¶¶5–7,  18.   

Rel y i ng on our  deci s i on i n Lunde,  85 Wi s.  2d at  91–92,  t he cour t  

of  appeal s i n Konkol  r eaf f i r med t he pr i nci pl e t hat  t he pr oper  

anal ysi s f or  det er mi ni ng whet her  evi dence i s " bona f i de r ebut t al  

evi dence"  i s not  whet her  t he evi dence coul d have been admi t t ed 

i n t he St at e' s case- i n- chi ef ,  but  r at her  whet her  t he evi dence 

became necessar y and appr opr i at e upon pr esent at i on of  t he 

def ense' s case.   Konkol ,  256 Wi s.  2d 725,  ¶18.  

¶41 Thi s t est  f or  bona f i de r ebut t al  evi dence ef f ect i vel y  

har moni zes t he pl ai n l anguage of  t he sanct i ons pr ovi s i on i n t he 

di scover y st at ut e and t he di scr et i on of  t he c i r cui t  cour t .   The 

sanct i ons pr ovi s i on of  t he di scover y st at ut e,  Wi s.  St at .  

§ 971. 23( 7m) ( a) ,  pr ovi des t hat  " [ t ] he cour t  shal l  excl ude"  

evi dence f or  whi ch t he St at e f ai l ed t o compl y wi t h t he 

di scl osur e r equi r ement s.   Her e,  t he c i r cui t  cour t  di d j ust  t hat :   

upon det er mi ni ng t hat  t he St at e f ai l ed t o pr ovi de pr oper  access 

t o t he f i nger pr i nt  car ds,  t hat  evi dence and r el at ed t est i mony 

was excl uded f r om t he St at e' s case- i n- chi ef .    

¶42 However ,  not wi t hst andi ng t he i ni t i al  excl usi on,  such 

an excl usi on need not  be absol ut e because ci r cui t  cour t s r et ai n 
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s i gni f i cant  di scr et i on t o admi t  r ebut t al  evi dence,  even when 

such evi dence was not  di scl osed f or  use i n t he case- i n- chi ef .   

See i d.  ( r el y i ng on Lunde,  85 Wi s.  2d at  91–92) ;  cf .  Wol d v.  

St at e,  57 Wi s.  2d 344,  355,  204 N. W. 2d 482 ( 1973)  ( r ecogni z i ng 

t hat  i n t he cont ext  of  i mpeachment  of  a def endant  by a pr i or  

i nconsi st ent  st at ement  t hat  was obt ai ned i n v i ol at i on of  t he 

war ni ngs r equi r ed under  Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) ,  

t he pr oper  f ocus i s on t he st at ement ' s t r ust wor t hi ness,  or  l ack 

t her eof ,  not  on whet her  t he st at ement  was excl uded f r om t he 

St at e' s case- i n- chi ef ) .   Mor eover ,  as r el evant  her e,  t he c i r cui t  

cour t ' s  di scr et i on t o admi t  evi dence on r ebut t al  i s  par t i cul ar l y  

br oad " when t he evi dence i s necessar y t o achi eve j ust i ce. "   

Wat son,  46 Wi s.  2d at  499 ( i nt er nal  quot at i on mar ks omi t t ed) .  

¶43 Dur i ng t he def ense' s case,  Novy t est i f i ed t hat  he di d 

not  cal l  Jul i e f r om t he payphone at  L&M Meat s on t he ni ght  of  

November  9,  2008.   Thi s st at ement  r ai sed an i ssue of  cr edi bi l i t y 

bet ween Novy' s and Jul i e' s account s of  what  occur r ed t hat  

eveni ng because Jul i e had pr evi ousl y t est i f i ed t hat  she had 

r ecei ved such a phone cal l  and i mpl i cat ed Novy.   Accor di ngl y,  

af t er  Novy' s t est i mony,  admi ssi on of  t est i mony r el at ed t o t he 

f i nger pr i nt  evi dence became necessar y and appr opr i at e as 

r ebut t al  t est i mony t o cont r adi ct  Novy' s t est i mony.  

¶44 Fur t her mor e,  nei t her  t he St at e' s poi nt ed quest i on 

( whet her  Novy cal l ed Jul i e f r om t he payphone t hat  ni ght )  nor  t he 

f act  t hat  Novy mi ght  have used t he phone on ot her  occasi ons 

di mi ni shed t he pr opr i et y of  t he St at e' s use of  t he f i nger pr i nt  

evi dence and r el at ed t est i mony i n r ebut t al .   As we have sai d,  
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t he st andar d f or  r ebut t al  evi dence i s qui t e br oad:   any evi dence 

ot her wi se admi ssi bl e t hat  " i n any r espect  t ends t o cont r adi ct  

t he wi t ness,  i s admi ssi bl e"  f or  r ebut t al .   I d.  at  500 ( i nt er nal  

quot at i on mar ks omi t t ed) .   On t hi s st andar d,  we cannot  say t hat  

t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on i n 

al l owi ng t he St at e t o of f er  t est i mony t hat  t ended t o under mi ne 

or  cont r adi ct  Novy' s t est i mony r egar di ng hi s use of  t he payphone 

at  L&M Meat s on November  9,  2008. 8 

¶45 Accor di ngl y,  we concl ude t hat  t he c i r cui t  cour t ' s  

i nt er pr et at i on of  t he st at ut e was consi st ent  wi t h pr i or  

appel l at e deci s i ons,  and t hat  t he c i r cui t  cour t ' s  deci s i on t o 

al l ow t est i mony r el at i ng t o f i nger pr i nt  evi dence on r ebut t al  was 

not  an er r oneous exer ci se of  di scr et i on.  

C.   Jur or  I nat t ent i veness 

¶46 The second i ssue Novy r ai ses i s t hat  t he c i r cui t  cour t  

er r ed by denyi ng Novy' s mot i on t o st r i ke a j ur or  whom def ense 

counsel  c l ai med was sl eepi ng dur i ng t he def ense' s c l osi ng 

                                                 
8 Novy al so ar gues t hat  t he f i nger pr i nt - r el at ed t est i mony  

became i r r el evant  once t he appl i cabl e bai l  j umpi ng char ge ( Count  
7)  was di smi ssed.   However ,  t he nat ur e of  t he of f ense of  
st al k i ng suggest s t hat  Novy' s  conduct  r el evant  t o t he bai l  
j umpi ng char ge ( v i z. ,  cal l i ng Jul i e at  home)  was equal l y 
r el evant  t o demonst r at e t he cour se of  conduct  f or  st al k i ng.   See 
St at e v.  Conner ,  2011 WI  8,  ¶28,  331 Wi s.  2d 352,  795 N. W. 2d 750 
( di scussi ng t he nat ur e of  t he of f ense of  st al k i ng) .   Thi s i s so 
because i f  t he j ur y bel i eved t hat  Novy cal l ed Jul i e f r om L&M 
Meat s on t he ni ght  i n quest i on,  such f act s woul d t end t o suppor t  
t he St at e' s t heor y t hat  Novy had engaged i n a cour se of  conduct  
t hat  Novy knew or  shoul d have known woul d cause Jul i e t o suf f er  
ser i ous emot i onal  di st r ess,  and t hat  di d i n f act  cause such 
di st r ess.   See Wi s.  St at .  § 940. 32( 2) ( a) ,  ( b) ,  and ( c)  ( set t i ng 
f or t h el ement s of  t he of f ense of  st al k i ng) .  
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ar gument .   Thi s ar gument  i s based on t he const i t ut i onal  r i ght  t o 

an i mpar t i al  j ur y and due pr ocess,  as guar ant eed by t he Si xt h 

and Four t eent h Amendment s t o t he Uni t ed St at es Const i t ut i on and 

Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on.   See St at e 

v.  Ket t ner ,  2011 WI  App 142,  ¶23,  337 Wi s.  2d 461,  805 N. W. 2d 

132.  

1.   Gener al  pr i nci pl es 

¶47 The r i ght  t o a f ai r  t r i al  by an i mpar t i al  j ur y 

under l i es t he r equi r ement  t hat  j ur or s have hear d al l  of  t he 

mat er i al  por t i ons of  t he t r i al .   See i d.   " The absence of  t hi s 

condi t i on,  whet her  i t  i s  due t o a hear i ng def i c i ency or  a st at e 

of  semi - consci ousness,  coul d i mper i l  t he guar ant ees of  

i mpar t i al i t y  and due pr ocess. "   I d.  ( quot i ng St at e v.  Hampt on 

( Hampt on I ) ,  201 Wi s.  2d 662,  668,  549 N. W. 2d 756 ( Ct .  App.  

1996)  ( i nt er nal  quot at i on mar ks omi t t ed) .   Revi ew of  an 

al l egat i on of  j ur or  i nat t ent i veness i nvol ves a t wof ol d i nqui r y:   

Fi r st ,  t he c i r cui t  cour t  must  det er mi ne,  as a quest i on of  f act ,  

whet her  t he j ur or  was act ual l y i nat t ent i ve t o t he poi nt  of  

pot ent i al l y  under mi ni ng t he f ai r ness of  t he t r i al ;  her e,  whet her  

t he j ur or  was sl eepi ng.   See St at e v.  Hampt on ( Hampt on I I ) ,  217 

Wi s.  2d 614,  621,  579 N. W. 2d 260 ( Ct .  App.  1998) .   Second,  i f  

t he c i r cui t  cour t  f i nds t hat  t he j ur or  was i n f act  suf f i c i ent l y 

i nat t ent i ve,  t he cour t  must  det er mi ne whet her  t he def endant  

suf f er ed pr ej udi ce as a r esul t  of  t he j ur or ' s i nat t ent i veness.   

See i d.  

¶48 As wi t h evi dent i ar y i ssues,  quest i ons i nvol v i ng j ur or  

conduct  and at t ent i veness i mpl i cat e t he c i r cui t  cour t ' s  br oad 
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di scr et i on.   See i d.   Accor di ngl y,  al t hough we r evi ew a c i r cui t  

cour t ' s  pr ej udi ce anal ysi s as a mat t er  of  l aw,  we wi l l  uphol d a 

c i r cui t  cour t ' s  f act ual  f i ndi ngs r egar di ng t he conduct  and 

at t ent i veness of  t he j ur or s,  unl ess t hose f i ndi ngs ar e c l ear l y  

er r oneous.   See Ket t ner ,  337 Wi s.  2d 461,  ¶12.   

2.   Appl i cat i on  

¶49 Our  deci s i on on t hi s i ssue r est s on t he absence of  a 

necessar y f act ual  f i ndi ng by t he c i r cui t  cour t  t hat  a j ur or  was 

sl eepi ng.   See i d.   Wi t hout  such a f i ndi ng,  we need not  addr ess 

t he quest i on of  l aw t hi s i ssue pr esent s,  i . e. ,  whet her  t he 

j ur or ' s al l eged sl eepi ng pr ej udi ced Novy.  

¶50 Af t er  compl et i on of  c l osi ng ar gument s,  def ense counsel  

sought  a s i debar  dur i ng whi ch he moved t o st r i ke t he al l egedl y 

s l eepi ng j ur or .   Judge Kl uka deni ed t he mot i on and,  af t er  t he 

j ur y l ef t  t he cour t r oom,  counsel  was af f or ded an oppor t uni t y t o 

make a r ecor d of  hi s obj ect i on.   Dur i ng t hat  di scussi on,  Judge 

Kl uka not ed t hat  she consi der ed t he def ense counsel ' s r equest ,  

but  t hat  she di d not  see t he j ur or  s l eepi ng.   Addi t i onal l y,  

Judge Kl uka al so not ed t hat  she had kept  " t r ack of  what ' s goi ng 

on wi t h t he j ur or s f ai r l y  wel l , "  and t hat  she had " pai d ver y[ , ]  

ver y c l ose at t ent i on t o t he demeanor  and conduct  of  t he j ur or s. "    

¶51 I n expl ai ni ng t he r eason f or  her  r ul i ng,  t he c i r cui t  

cour t  di d not  f i nd t hat  t he j ur or  was sl eepi ng,  and t her ef or e,  

Novy di d not  est abl i sh a f act  necessar y t o hi s mot i on t o st r i ke.   

On t hi s r ecor d,  we cannot  say t hat  t he c i r cui t  cour t ' s  f i ndi ngs 

ar e c l ear l y er r oneous because t hey di d not  i ncl ude a f i ndi ng 

t hat  t he j ur or  was sl eepi ng.   Because we accept  such f i ndi ngs,  
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we do not  di scuss t hi s l egal  chal l enge f ur t her . 9  Accor di ngl y,  we 

af f i r m t he ci r cui t  cour t ' s  deni al  of  Novy' s mot i on t o st r i ke t he 

al l egedl y s l eepi ng j ur or  f r om f ur t her  par t i c i pat i on i n hi s 

t r i al .  

I I I .   CONCLUSI ON 

¶52 We concl ude t hat ,  wi t h r egar d t o t he admi ssi on of  

r ebut t al  f i nger pr i nt - r el at ed t est i mony,  t he c i r cui t  cour t  di d 

not  er r oneousl y exer ci se i t s di scr et i on.   The ci r cui t  cour t  

i ni t i al l y  det er mi ned t hat  t he St at e had f ai l ed t o compl y wi t h 

i t s di scover y obl i gat i ons under  Wi s.  St at .  § 971. 23( 1) ;  and 

t her ef or e,  t he cour t  excl uded f i nger pr i nt  evi dence and r el at ed 

t est i mony f r om t he St at e' s case- i n- chi ef  pur suant  t o 

                                                 
9 At  or al  ar gument ,   counsel  f or  Mr .  Novy was quest i oned 

about  whet her  t he c i r cui t  cour t  made f i ndi ngs r egar di ng t he 
al l egedl y s l eepi ng j ur or .   Just i ce Roggensack sai d t hat  i t  
seemed " t he t r i al  cour t  made a f i ndi ng t hat  she di dn' t  see t hat  
t her e was any j ur or  s l eepi ng. "   Counsel  f or  Mr .  Novy r esponded,  
" You know,  j udge,  I  r ead t hat ,  and t hat  cer t ai nl y i s t r ue,  but  I  
don' t  t hi nk t he j udge i n [ her ]  deci s i on made t hat  t he i ssue.   I  
t hi nk [ she]  made t he i ssue t hat  you j ust  don' t  have t o have a 
j ur or  l i s t en t o c l osi ng ar gument s i f  t hey choose not  t o l i s t en. "   
Or al  Ar gument  at  4: 40,  St at e v.  Novy,  2011AP407- CR,  avai l abl e at  
ht t p: / / www. wi seye. or g/ Pr ogr ammi ng/ Vi deoAr chi ve/ Ar chi veLi st . aspx?
cv=34.    

Counsel  f or  t he St at e not ed def ense counsel ' s concessi on on 
t he t r i al  cour t ' s  f i ndi ng,  and r ei t er at ed t hat  i t  was t he 
St at e' s posi t i on t hat  " t he c i r cui t  cour t  made a f i ndi ng t hat  t he 
j ur or  was not  s l eepi ng, "  but  t hat  t he cour t  al so " went  t hat  st ep 
f ur t her  and sai d ' Even i f  t he j ur or  was sl eepi ng,  t hen [ t he 
cour t  doesn' t ]  f i nd any pr ej udi ce because t hi s wasn' t  
t est i moni al . ' "   Under scor i ng t hi s poi nt ,  counsel  f or  t he St at e 
concl uded t hat  " On t hese f act s,  [ al t hough]  t her e was 
no .  .  .  expl i c i t  f i ndi ng,  .  .  .  I  t hi nk i t  can def i ni t el y be 
i nt er pr et ed as a f i ndi ng of  f act  t hat  t he j ur or  was not  asl eep. "   
I d.  at  27: 00.  

http://www.wiseye.org/Programming/VideoArchive/ArchiveList.aspx?cv=34
http://www.wiseye.org/Programming/VideoArchive/ArchiveList.aspx?cv=34
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§ 971. 23( 7m) ( a) .   However ,  af t er  Novy t est i f i ed such t hat  t he 

excl uded f i nger pr i nt  evi dence and r el at ed t est i mony woul d 

cont r over t  hi s t est i mony,  t he c i r cui t  cour t  concl uded t hat  i t  

coul d be pr esent ed i n r ebut t al .   The ci r cui t  cour t  pr oper l y 

i nt er pr et ed § 971. 23 under  t he f act s of  t hi s case,  and gi ven t he 

si gni f i cant  di scr et i on af f or ded ci r cui t  cour t s on evi dent i ar y 

mat t er s,  we cannot  say t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on i n per mi t t i ng t he r ebut t al  use of  t he 

f i nger pr i nt  evi dence and r el at ed t est i mony.  

¶53 Wi t h r egar d t o t he c i r cui t  cour t ' s  t r eat ment  of  t he 

al l egedl y s l eepi ng j ur or ,  t he ci r cui t  cour t  di d not  f i nd t hat  

t he j ur or  was sl eepi ng;  and t her ef or e,  Novy f ai l ed t o est abl i sh 

a f i ndi ng necessar y t o hi s cont ent i on.   The ci r cui t  cour t ' s  

f i ndi ngs ar e not  c l ear l y er r oneous;  and t her ef or e,  we wi l l  not  

over t ur n t he c i r cui t  cour t ' s  r ef usal  t o st r i ke t he j ur or .   

Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

¶54 DAVI D T.  PROSSER,  J. ,  di d not  par t i c i pat e.    
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¶55 SHI RLEY S.  ABRAHAMSON,  C. J.   (concurring).  I  wr i t e 

separ at el y f or  t wo r easons.   Fi r st ,  I  di sagr ee wi t h t he maj or i t y 

opi ni on' s i nt er pr et at i on and appl i cat i on of  Wi s.  St at .  § 971. 23 

t o t he undi sput ed f act s i n t he pr esent  case.   Second,  I  di sagr ee 

wi t h t he maj or i t y opi ni on' s appr oach t o t he second i ssue,  namel y 

t he al l egedl y s l eepi ng j ur or .  

I  

¶56 The maj or i t y opi ni on does not  addr ess t he di f f i cul t  

i ssue of  l aw f ac i ng t he cour t ,  namel y i nt er pr et i ng and appl y i ng 

t he t ext  of  Wi s.  St at .  § 971. 23 t o t he undi sput ed f act s of  t he 

case.   The maj or i t y opi ni on car ef ul l y r epr i nt s t he t ext  of  t he 

st at ut e but  t hen i gnor es t he wor ds t hemsel ves.   I ndeed,  t he 

maj or i t y opi ni on masks,  avoi ds,  and seems obl i v i ous t o t he 

di f f i cul t  st at ut or y i nt er pr et at i on i ssue by f ai l i ng t o 

di st i ngui sh bet ween wi t ness t est i mony,  whi ch i s gover ned by Wi s.  

St at .  § 971. 23( 1) ( d)  and physi cal  evi dence,  whi ch i s gover ned by 

§ 971. 23( 1) ( g) .   

¶57 The quest i on pr esent ed i n t he i nst ant  case i s,  

accor di ng t o t he cour t  of  appeal s, 1 t he St at e,  and t he def endant ,  

whet her  f i nger pr i nt  evi dence ( physi cal  evi dence) 2 excl uded f r om 

t he St at e' s case- i n- chi ef  as a di scover y sanct i on may l at er  be 

                                                 
1 St at e v.  Novy,  2012 WI  App 10,  ¶9,  338 Wi s.  2d 439,  809 

N. W. 2d 889.  

2 I t  i s  undi sput ed t hat  t he f i nger pr i nt  evi dence i n t hi s 
case i s " physi cal  evi dence. "   Fi nger pr i nt  evi dence has been 
cat egor i zed as " physi cal  evi dence"  on mul t i pl e occasi ons.   See,  
e. g. ,  St at e v.  Mar t i n,  2012 WI  96,  ¶63,  343 Wi s.  2d 278,  816 
N. W. 2d 270;  St at e v.  Ar mst r ong,  2005 WI  119,  ¶63,  283 
Wi s.  2d 639,  700 N. W. 2d 98;  St at e v.  St uar t ,  2005 WI  47,  ¶54,  
279 Wi s.  2d 659,  695 N. W. 2d 259.  
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used by t he St at e i n i t s r ebut t al  wi t nesses'  t est i mony t o 

chal l enge t he def endant ' s t est i mony.   I n ot her  wor ds,  t he i ssue 

i s not  whet her  t he exper t  wi t nesses can be r ebut t al  wi t nesses.   

They can under  t he st at ut e at  i ssue and r el evant  case l aw.   The 

i ssue,  r at her ,  i s  whet her  t he St at e can,  whi l e quest i oni ng i t s 

r ebut t al  exper t  wi t nesses,  i nt r oduce i nt o evi dence and have t he 

wi t nesses t est i f y about  t he physi cal  f i nger pr i nt  evi dence t hat  

has been excl uded under  Wi s.  St at .  § 971. 23.    

¶58 The maj or i t y opi ni on does not  di r ect l y answer  t he 

quest i on pr esent ed i n t he i nst ant  case.   I nst ead,  t he maj or i t y 

opi ni on st at es a di f f er ent  quest i on:   whet her  t he t r i al  cour t  

er r ed when i t  al l owed t he St at e t o use cer t ai n f i nger pr i nt  

evi dence and r el at ed t est i mony i n r ebut t al .   Maj or i t y op. ,  ¶1.   

The maj or i t y opi ni on seems t o answer  yet  anot her  quest i on 

( changi ng t he phr ase " f i nger pr i nt  evi dence and r el at ed 

t est i mony"  i n t he quest i on t o " f i nger pr i nt - r el at ed t est i mony"  i n 

t he answer ) :   " We concl ude t hat ,  wi t h r egar d t o t he admi ssi on of  

f i nger pr i nt - r el at ed t est i mony on r ebut t al ,  t he c i r cui t  cour t  di d 

not  er r oneousl y exer ci se i t s di scr et i on [ t o admi t  t he r ebut t al  

t est i mony] . "   Maj or i t y op. ,  ¶2. 3 

¶59 The maj or i t y opi ni on meshes physi cal  evi dence ( t he 

f i nger pr i nt  car ds)  and t he wi t nesses'  t est i mony and t hus shi f t s 

t he f ocus of  i nqui r y f r om physi cal  evi dence t o t est i mony.    

                                                 
3 Yet  somet i mes t he maj or i t y opi ni on seems t o addr ess t he 

admi ssi bi l i t y  of  t he f i nger pr i nt  evi dence i t sel f .   See,  e. g. ,  
maj or i t y op. ,  ¶37.  
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¶60 Thr oughout  t he opi ni on t he maj or i t y uses t he wor ds 

" t est i mony"  and " evi dence"  ei t her  i nt er changeabl y4 or  i n 

combi nat i on i n some phr ase, 5 al l  t he whi l e st at i ng t hat  i t  i s  

appl y i ng t he pl ai n meani ng of  Wi s.  St at .  § 971. 23.   The case l aw 

upon whi ch t he maj or i t y r el i es,  case l aw t hat  i s pr e-  and post -  

t he pr esent  ver s i on of  § 971. 23,  addr esses onl y  t est i mony;  t he 

case l aw does not  addr ess physi cal  evi dence or  t est i mony r el at ed 

t o physi cal  ev i dence.   Yet  § 971. 23 t r eat s  t est i mony and 

physi cal  evi dence separ at el y——and di f f er ent l y.   That ' s t he r ub.  

¶61 I  l ook f i r st  at  Wi s.  St at .  §§ 971. 23( 1) ( d)  and ( 1) ( g) . 6  

Wi sconsi n St at .  § 971. 23( 1) ( d)  r equi r es t hat  bef or e t r i al ,  t he 

                                                 
4 See,  e. g. ,  maj or i t y op. ,  ¶25,  i n whi ch t he maj or i t y st at es 

t hat  Wi s.  St at .  § 971. 23( 1) ( d)  " has an except i on f or  di scl osur e 
of  r ebut t al  evi dence. "   Not  t r ue.   Sect i on 971. 23( 1) ( d)  except s 
r ebut t al  t est i mony.  

5 The maj or i t y opi ni on r epeat edl y r ef er s t o t he St at e' s use 
of  " cer t ai n f i nger pr i nt  evi dence and r el at ed t est i mony i n 
r ebut t al "  or  some such mi xed r ef er ence t o f i nger pr i nt  physi cal  
evi dence and t est i mony of  a wi t ness.   See,  e. g. ,  maj or i t y op. ,  
¶¶1,  2,  11,  14,  23,  28,  37,  39,  43,  44,  52.  

6 Wi s.  St at .  § 971. 23,  Di scover y and I nspect i on:   

( 1)  What  a di st r i ct  at t or ney must  di scl ose t o a 
def endant .   Upon demand,  t he di st r i ct  at t or ney shal l ,  
wi t hi n a r easonabl e t i me bef or e t r i al ,  di scl ose t o t he 
def endant  or  hi s or  her  at t or ney and per mi t  t he 
def endant  or  hi s or  her  at t or ney t o i nspect  and copy 
or  phot ogr aph al l  of  t he f ol l owi ng mat er i al s and 
i nf or mat i on,  i f  i t  i s  wi t hi n t he possessi on,  cust ody 
or  cont r ol  of  t he st at e:  

  .  .  .  .  

( d)  A l i s t  of  al l  wi t nesses and t hei r  addr esses whom 
t he di st r i ct  at t or ney i nt ends t o cal l  at  t he t r i al .   
Thi s par agr aph does not  appl y  t o r ebut t al  wi t nesses or  
t hose cal l ed f or  i mpeachment  onl y.  
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di st r i ct  at t or ney must  di scl ose t o t he def endant  a l i s t  of  al l  

wi t nesses whom t he di st r i ct  at t or ney i nt ends t o cal l  at  t r i al .   

Wi sconsi n St at .  § 971. 23( 1) ( g)  r equi r es t he di st r i ct  at t or ney t o 

di scl ose any physi cal  evi dence t hat  t he di st r i ct  at t or ney 

i nt ends t o use at  t r i al .    

¶62 The st at ut e gover ni ng di scover y of  t he wi t ness l i s t ,  

§ 971. 23( 1) ( d) ,  makes an except i on f or  a r ebut t al  or  i mpeachment  

wi t ness.   Such a wi t ness need not  be i ncl uded on t he l i s t  of  

wi t nesses di scl osed bef or e t r i al .    

¶63 I n cont r ast ,  t he st at ut or y pr ovi s i on gover ni ng 

di scover y of  physi cal  evi dence,  § 971. 23( 1) ( g) ,  does not  pr ovi de 

a s i mi l ar  except i on f or  r ebut t al  or  i mpeachment  evi dence.    

¶64 What  ar e we t o make of  t hi s di f f er ent  t r eat ment  i n t he 

st at ut e of  t est i mony and physi cal  evi dence?  Test i mony and 

physi cal  evi dence ar e not  synonymous.   " Test i mony"  and " physi cal  

evi dence"  ar e di f f er ent  t ypes of  evi dence.      

¶65 I  begi n my di scussi on by r eci t i ng what  happened at  t he 

t r i al  cour t .   

¶66 The physi cal  evi dence at  i ssue was t wo " car ds"  

cont ai ni ng f i nger pr i nt s.   One car d cont ai ned t he def endant ' s 

known f i nger pr i nt s;  t he ot her  car d cont ai ned f i nger pr i nt s l i f t ed 

f r om t he pay phone.   Pr i or  t o t r i al ,  t he St at e f ai l ed t o 

di scl ose t o t he def endant  t he physi cal  evi dence——t he f i nger pr i nt  

car ds——i t  i nt ended t o use at  t r i al .   Di scl osur e of  physi cal  

                                                                                                                                                             
.  .  .  .  

( g)  Any physi cal  evi dence t hat  t he di st r i ct  at t or ney 
i nt ends t o of f er  i n evi dence at  t r i al .  
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evi dence pr i or  t o t r i al  i s  r equi r ed by Wi s.  St at .  

§ 971. 23( 1) ( g) .    

¶67 The def endant  moved t o excl ude t he physi cal  

f i nger pr i nt  evi dence.   The t r i al  cour t  gr ant ed t he def endant ' s  

mot i on and pr ohi bi t ed t he St at e f r om i nt r oduci ng t hi s physi cal  

f i nger pr i nt  evi dence at  t r i al .   The r ul i ng compor t s wi t h Wi s.  

St at .  § 971. 23( 1) ( g) ,  al t hough t he ci r cui t  cour t  di d not  

speci f i cal l y r ef er  by number  t o t hi s par agr aph of  t he st at ut e.   

The St at e does not  chal l enge t he t r i al  cour t ' s  excl usi on of  t he 

physi cal  f i nger pr i nt  evi dence f r om i t s case- i n- chi ef .             

¶68 Even t hough t he t r i al  cour t  had excl uded t he physi cal  

f i nger pr i nt  evi dence f r om t he St at e' s case- i n- chi ef ,  t he St at e 

st i l l  sought  t o cal l  t he f i nger pr i nt  exper t s i n i t s case- i n-

chi ef .   The exper t s woul d have t est i f i ed about  t hei r  exami nat i on 

of  t he f i nger pr i nt s on t he t wo car ds and t hei r  concl usi on t hat  

t he known f i nger pr i nt s mat ched t he f i nger pr i nt s l i f t ed f r om t he 

pay phone.   The t r i al  cour t  r ef used t o al l ow t he exper t s t o 

t est i f y i n t he St at e' s case- i n- chi ef  because t hei r  t est i mony 

r el i ed on t he physi cal  f i nger pr i nt  evi dence t hat  had been 

excl uded.   The t r i al  cour t  concl uded t hat  wi t hout  t he physi cal  

f i nger pr i nt  evi dence,  none of  t he exper t s '  t est i mony was 

r el evant  t o t he case.   The St at e does not  chal l enge t he t r i al  

cour t ' s  excl usi on of  t he wi t nesses f r om i t s case- i n- chi ef .   

¶69 I ndeed,  t he maj or i t y opi ni on concl udes,  as do I ,  t hat  

t he t r i al  cour t  val i dl y excl uded t he f i nger pr i nt  car ds and t he 

exper t  t est i mony t hat  woul d have been based on t he car ds f r om 

t he St at e' s case- i n- chi ef .   Maj or i t y op. ,  ¶38.      
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¶70 The pr obl em ar ose when t he St at e sought  t o i nt r oduce 

t he pr evi ousl y excl uded physi cal  f i nger pr i nt  evi dence i n 

r ebut t al .   Accor di ng t o t he t ext  of  t he st at ut e,  Wi s.  St at .  

§ 971. 23( 7m) ( a)  pr ovi des t he sanct i on f or  f ai l ur e t o di scl ose 

physi cal  evi dence:   " The cour t  shal l  excl ude any wi t ness not  

l i s t ed or  evi dence not  pr esent ed f or  i nspect i on or  copyi ng 

r equi r ed by t hi s sect i on,  unl ess good cause i s shown f or  f ai l ur e 

t o compl y.   The cour t  may i n appr opr i at e cases gr ant  t he 

opposi ng par t y a r ecess or  a cont i nuance"  ( emphasi s added) .     

¶71 Despi t e Wi s.  St at .  § 971. 23( 7m) ( a)  excl udi ng t he 

physi cal  f i nger pr i nt  evi dence t hat  wasn' t  pr esent ed f or  

i nspect i on,  t he c i r cui t  cour t ,  wi t hout  any anal ysi s of  t he 

st at ut e or  case l aw,  s i mpl y announced t hat  t her e was no 

di st i nct i on bet ween a wi t ness and physi cal  evi dence and t hat  a 

r ebut t al  wi t ness can br i ng i n any ki nd of  physi cal  evi dence t hat  

t he St at e may wi sh t o use i n connect i on wi t h t hat  wi t nesses'  

t est i mony. 7  The ci r cui t  cour t  l ai d down a r ul e of  l aw t hat  t he 

bench and bar  coul d r eadi l y appl y.    

¶72 Because t he maj or i t y opi ni on does not  anal yze t he 

r el at i onshi p bet ween t est i mony and physi cal  evi dence and t he 

appl i cat i on of  t he t ext  of  Wi s.  St at .  § 971. 23( 7m) ( a)  t o bot h,  

                                                 
7 The def endant  di d not  see t he f i nger pr i nt  car ds bef or e 

t hey wer e i nt r oduced i nt o t he r ecor d on r ebut t al ,  and t her ef or e 
t he def endant  was unabl e t o pr ocur e hi s own exper t  t o chal l enge 
t he St at e' s exper t s '  t est i mony.  

Al t hough t he St at e had not  l i s t ed t he names of  t he 
wi t nesses who woul d t est i f y about  t he f i nger pr i nt s,  t he 
def endant  had a copy of  t he f i nger pr i nt  r epor t  and knew t he 
names of  t he f i nger pr i nt  exper t s.    
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t he maj or i t y opi ni on,  unl i ke t he r ul i ng of  t he c i r cui t  cour t ,  i s  

muddl ed and f ai l s t o gi ve pr oper  gui dance t o t he bench and bar .    

¶73 For  hel p i n i nt er pr et i ng t he pr esent  st at ut e,  I  have 

exami ned t he cases ci t ed i n t he maj or i t y opi ni on.   Al t hough past  

cases upon whi ch t he maj or i t y opi ni on r el i es somet i mes used t he 

wor ds " t est i mony"  and " evi dence"  i nt er changeabl y i n r ebut t al  

wi t ness cases, 8 none of  t he cases i s r el evant  f or  r esol v i ng t he 

i ssue pr esent ed her e because each case deal t  wi t h t est i mony,  not  

physi cal  evi dence. 9   

                                                 
8 That  t he wor ds " t est i mony"  and " evi dence"  ar e somet i mes 

used i nt er changeabl y shoul d not  be sur pr i s i ng.   Af t er  al l ,  
t est i mony i s one t ype of  evi dence.   I n many i nst ances i t  mi ght  
not  mat t er  whet her  a cour t  uses t he wor d " evi dence"  or  
" t est i mony. "  I n t he pr esent  case,  however ,  t he appl i cabl e 
st at ut e t r eat s t he t wo separ at el y and di f f er ent l y.  

9 See,  e. g. ,  cases ci t ed at  maj or i t y op. ,  ¶¶25,  26,  29- 35,  
40,  42,  44.   

St at e v.  Lunde,  85 Wi s.  2d 80,  270 N. W. 2d 180 ( 1978)  ( St at e 
was per mi t t ed t o pr esent  bona f i de r ebut t al  wi t ness t est i mony 
f r om a wi t ness who had not  been pr evi ousl y i dent i f i ed t o t he 
def endant  because t he r ebut t al  wi t ness' s t est i mony was onl y 
necessar y and appr opr i at e once t he def endant  t est i f i ed.   St at e 
act i on was per mi t t ed under  ol d Wi s.  St at .  § 971. 23( 3) ( a) ,  whi ch 
i s now § 971. 23( 1) ( d) ) .  

St at e v.  Wat son,  46 Wi s.  2d 492,  499- 500,  175 N. W. 2d 244 
( 1970)  ( Deci ded bef or e t he st at ut e was enact ed.   St at e coul d 
pr esent  " r ebut t al  evi dence"  t hr ough " r ebut t al  wi t nesses"  t o 
i mpeach t he cr edi bi l i t y  of  a t est i f y i ng def endant ) .  

Howar d v.  Bel denvi l l e Lumber  Co. ,  129 Wi s.  98,  108 N. W.  48 
( 1906)  ( Deci ded bef or e t he st at ut e was enact ed.   The pl ai nt i f f  
had wi de di scr et i on t o pr esent  r ebut t al  t est i mony t o cont r adi ct  
t he def endant ' s t est i mony.   The cour t  used t he t er m " evi dence"  
t o r ef er  t o r ebut t al  " t est i mony"  t hat  di d not  i ncl ude any 
" physi cal  evi dence. " ) .  
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¶74 I  have al so r evi ewed t he hi st or y of  Wi s.  St at .  

§ 971. 23 goi ng back t o t he 1969 enact ment  of  t he f i r st  ver si on 

of  t he st at ut e. 10  What  i s c l ear  f r om t he st at ut or y hi st or y i s 

t hat  s i nce t he s t at ut e' s enact ment ,  t he def endant ' s di scover y of  

t he l i s t  of  wi t nesses and di scover y of  physi cal  evi dence wer e 

t r eat ed di f f er ent l y i n t wo di s t i nct  st at ut es. 11  The st at ut e 

                                                                                                                                                             
McGowan v.  Chi cago & N. W.  Ry.  Co. ,  91 Wi s.  147,  64 N. W.  891 

( 1895)  ( Deci ded bef or e t he st at ut e was enact ed.   The pl ai nt i f f  
coul d cal l  wi t nesses on r ebut t al  even t hough t he pl ai nt i f f  had 
known t he wi t nesses exi st ed bef or e t r i al  and had consi der ed 
cal l i ng t hem i n t he case- i n- chi ef . ) .  

St at e v.  Sandoval ,  2009 WI  App 61,  ¶¶30- 31,  318 
Wi s.  2d 126,  767 N. W. 2d 291 ( St at e coul d cal l  a r ebut t al  wi t ness 
whose t est i mony about  what  he saw i ncl uded excul pat or y evi dence 
t hat  had not  been di scl osed t o t he def endant  bef or e t r i al  
pur suant  t o Wi s.  St at .  § 971. 23( 1) ( h) ) .  

St at e v.  Konkol ,  2002 WI  App 174,  ¶18,  256 Wi s.  2d 725,  649 
N. W. 2d 300 ( St at e had no dut y t o l i s t  a r ebut t al  wi t ness under  
Wi s.  St at .  § 971. 23( 1) ( d)  even i f  t he pr osecut or  knew bef or e 
t r i al  t hat  t he wi t ness woul d be cal l ed.   Test i mony,  not  physi cal  
evi dence,  was admi t t ed. ) .  

10 The cur r ent  st at ut e r equi r i ng a di st r i ct  at t or ney t o 
pr ovi de pr et r i al  di scover y t o a def endant  was cr eat ed by ch.  
255,  Laws of  1969,  a compl et e r edr af t  of  t he cr i mi nal  pr ocedur e 
st at ut es under t aken by t he Cr i mi nal  Rul es Commi t t ee est abl i shed 
by t he Judi c i al  Counci l .  

11 Wi s.  St at .  § 971. 23( 3) ( a)  ( 1969- 70) ,  Li st  of  Wi t nesses:  

A def endant  may,  not  l ess t han 15 days nor  mor e t han 
30 days bef or e t r i al ,  ser ve upon t he di st r i ct  at t or ney 
an of f er  i n wr i t i ng t o f ur ni sh t he st at e a l i s t  of  al l  
wi t nesses t he def endant  i nt ends t o cal l  at  t he t r i al ,  
wher eupon wi t hi n 5 days af t er  t he r ecei pt  of  such 
of f er ,  t he di st r i ct  at t or ney shal l  f ur ni sh t he 
def endant  a l i s t  of  al l  wi t nesses and t hei r  addr esses 
whom he i nt ends t o cal l  at  t he t r i al .   Wi t hi n 5 days 
af t er  t he di st r i ct  at t or ney f ur ni shes such l i s t ,  t he 
def endant  shal l  f ur ni sh t he di st r i ct  at t or ney a l i st  
of  al l  wi t nesses and t hei r  addr esses whom t he 
def endant  i nt ends t o cal l  at  t he t r i al .   Thi s sect i on 
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gover ni ng di scover y of  wi t nesses i ncl uded an except i on f or  

r ebut t al  and i mpeachment  wi t nesses,  whi l e t he st at ut e gover ni ng 

di scover y of  physi cal  evi dence di d not  i ncl ude such an 

except i on. 12  The 1969 st at ut e and t he r evi s i ons,  i ncl udi ng t he 

pr esent  ver si on,  pr eser ve t hi s di st i nct i on.     

¶75 I  concl ude t hat  Wi s.  St at .  § 971. 23( 1)  does not  

expl i c i t l y  aut hor i ze a t r i al  cour t  t o admi t  physi cal  evi dence on 

r ebut t al .   Per haps ot her  l egal  pr i nci pl es can suppor t  t he 

admi ssi on of  t he pr evi ousl y excl uded physi cal  f i nger pr i nt  

evi dence i n t he St at e' s case on r ebut t al .   The maj or i t y opi ni on 

hi nt s t hat  per haps admi ssi bi l i t y  shoul d hi nge on 

t r ust wor t hi ness,  and t hat  t he gener al  pr i nci pl es of  i mpeachment  

                                                                                                                                                             
shal l  not  appl y t o r ebut t al  wi t nesses or  t hose cal l ed 
f or  i mpeachment  onl y.  

Wi s.  St at .  § 971. 23( 4)  ( 1969- 70)  I nspect i on of  Physi cal  
Evi dence:  

On a mot i on of  a par t y subj ect  t o s.  971. 31( 5) ,  al l  
par t i es shal l  pr oduce at  a r easonabl e t i me and pl ace 
desi gnat ed by t he cour t  al l  physi cal  evi dence whi ch 
each par t y i nt ends t o i nt r oduce i n evi dence.   
Ther eupon,  any par t y shal l  be per mi t t ed t o i nspect  or  
copy such physi cal  evi dence i n t he pr esence of  a 
per son desi gnat ed by t he cour t .   The or der  shal l  
speci f y t he t i me,  pl ace and manner  of  maki ng t he 
i nspect i on,  copi es or  phot ogr aphs and may pr escr i be 
such t er ms and condi t i ons as ar e j ust .  

12 The cur r ent  cr i mi nal  di scover y st at ut e t ook i t s pr esent  
f or m i n 1996 af t er  t he enact ment  of  1995 Wi sconsi n Act  387,  
whi ch r epeal ed,  r enumber ed,  and r ecr eat ed cer t ai n por t i ons of  
t he ol d st at ut e.   The anal ysi s of  1995 Assembl y Bi l l  721 ( whi ch 
became 1995 Act  387)  by t he Legi s l at i ve Ref er ence Bur eau 
i ndi cat es t hat  t he new bi l l  ai med t o el i mi nat e ol d ar duous 
pr ocedur e r equi r ement s i n f avor  of  s i mpl er ,  mor e r esponsi ve 
di scover y of  wi t ness l i s t s and physi cal  evi dence.  
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t est i mony shoul d appl y t o t he pr esent  case.   See maj or i t y op. ,  

¶42. 13  

¶76 I n any event ,  I  concur  i n t he mandat e because I  agr ee 

wi t h t he St at e t hat  i f  t he admi ssi on of  t he f i nger pr i nt  evi dence 

i n r ebut t al  was er r or ,  i t  was har ml ess er r or  i n t he pr esent  

case.   

I I  

¶77 I  t ur n now t o t he second i ssue,  t he al l egedl y s l eepi ng 

j ur or .   

¶78 The maj or i t y embar ks on i t s own new t heor y about  t he 

al l egedl y s l eepi ng j ur or ——a t heor y t hat  was nei t her  br i ef ed nor  

ar gued by t he par t i es.   Thi s t heor y asser t s t hat  t he c i r cui t  

cour t  based i t s deci s i on on f i ndi ngs of  f act .   I  di sagr ee wi t h 

t he maj or i t y opi ni on.   

¶79 The ci r cui t  cour t  di d not  base i t s deci s i on on any 

f act ual  f i ndi ngs.   Rat her ,  t he c i r cui t  cour t  based i t s deci s i on 

on a l egal  concl usi on:   Even i f  t he def endant ' s f act ual  

al l egat i ons t hat  t he j ur or  was sl eepi ng wer e t r ue,  t he def endant  

was not  pr ej udi ced.    

¶80 Rat her  t han addr essi ng t he act ual  l egal  basi s  of  t he 

deci s i on of  t he c i r cui t  cour t ,  t he maj or i t y opi ni on f ai l s t o 

even ment i on i t .   Because t he maj or i t y opi ni on' s anal ysi s 

ar r i ves at  conf l i c t i ng concl usi ons,  mi schar act er i zes t he c i r cui t  

cour t  r ecor d and ul t i mat el y f ai l s  t o pr ovi de gui dance t o c i r cui t  

cour t s on how t hey shoul d pr oceed when conf r ont ed wi t h a 

                                                 
13 See al so Novy,  338 Wi s.  2d 439,  ¶¶14,  15.  
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chal l enge t hat  a j ur or  was sl eepi ng,  I  wr i t e separ at el y t o 

addr ess t hi s i ssue.   

A 

¶81 The maj or i t y ' s t heor y and anal ysi s of  t he s l eepi ng 

j ur or  i ssue r est s on i t s di scussi on of  t he c i r cui t  cour t ' s  

f i ndi ngs of  f act s——f i ndi ngs t hat  t he c i r cui t  cour t  never  made.  

¶82 At  t he out set  of  i t s  di scussi on of  t he s l eepi ng j ur or  

i ssue,  t he maj or i t y opi ni on st at es t hat  r evi ew of  t he i ssue 

i nvol ves a t wof ol d i nqui r y.   Fi r st ,  t he c i r cui t  cour t  must  

det er mi ne,  as a quest i on of  f act ,  whet her  t he j ur or  was 

sl eepi ng.   Maj or i t y op. ,  ¶47.   Second,  t he c i r cui t  cour t  must  

det er mi ne whet her  t he def endant  suf f er ed pr ej udi ce as a r esul t  

of  t he j ur or ' s i nat t ent i veness.   I d.  

¶83 Af t er  t hi s set - up of  t he i nqui r y ,  t he maj or i t y  opi ni on 

t hen pr ovi des t he st andar d of  r evi ew:  " [ A] l t hough we r evi ew a 

c i r cui t  cour t ' s  pr ej udi ce anal ysi s as a mat t er  of  l aw,  we wi l l  

uphol d a c i r cui t  cour t ' s  f act ual  f i ndi ngs r egar di ng t he conduct  

and at t ent i veness of  t he j ur or s,  unl ess t hose f i ndi ngs ar e 

c l ear l y er r oneous. "   Maj or i t y op. ,  ¶48.  

¶84 Thr oughout  i t s opi ni on,  t he maj or i t y r epeat edl y 

concl udes t hat  t he c i r cui t  cour t  " di d not  f i nd t hat  t he j ur or  

was sl eepi ng. "   Maj or i t y op. ,  ¶¶3,  22,  51,  53.   The maj or i t y 

opi ni on al so st at es t hat  i t s dec i s i on " r est s on t he absence of  a 

necessar y f act ual  f i ndi ng by t he c i r cui t  cour t  t hat  a j ur or  was 

sl eepi ng. "   Maj or i t y op. ,  ¶49.   Never t hel ess,  t he maj or i t y  

opi ni on si mul t aneousl y appl i es t he st andar d of  r evi ew t o t he 

non- exi st ent  f i ndi ng and concl udes t hat  t he c i r cui t  cour t ' s  
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" f i ndi ngs ar e not  c l ear l y er r oneous. "   See maj or i t y op. ,  ¶¶3,  

22,  51,  53.    

¶85 The maj or i t y opi ni on emphasi zes t hat  t he c i r cui t  cour t  

" had not  seen t he j ur or  s l eepi ng, "  maj or i t y op. ,  ¶¶17,  50,  and 

ment i ons t he ci r cui t  cour t ' s  st at ement  t hat  i t  t r i es " t o keep 

t r ack of  what ' s goi ng on wi t h t he j ur or s. "   Maj or i t y op. ,  ¶17.   

Ul t i mat el y,  t he maj or i t y opi ni on concl udes t hat  " [ o] n t hi s 

r ecor d,  we cannot  say t he c i r cui t  cour t ' s  f i ndi ngs ar e c l ear l y 

er r oneous because t hey di d not  i ncl ude a f i ndi ng t hat  t he j ur or  

was sl eepi ng. "   Maj or i t y op. ,  ¶51.    

¶86 Thus,  on t he one hand,  t he maj or i t y opi ni on concl udes 

t hat  t he c i r cui t  cour t  made no f i ndi ng t hat  t he j ur or  was  

s l eepi ng.   Maj or i t y op. ,  ¶¶3,  22,  51,  53.   The ci r cui t  cour t  

al so made no f i ndi ng t hat  t he j ur or  was not  s l eepi ng.   I n ot her  

wor ds,  t he c i r cui t  cour t  made no f i ndi ng of  f act  about  whet her  

t he j ur or  was or  was not  s l eepi ng.   Never t hel ess,  t he maj or i t y 

opi ni on par adoxi cal l y concl udes t hat  t he c i r cui t  cour t ' s  

f i ndi ngs on t he i ssue ar e not  c l ear l y er r oneous.        

¶87 I n or der  t o det er mi ne whet her  a f i ndi ng of  hi st or i cal  

f act  i s  c l ear l y er r oneous,  i t  i s  axi omat i c t hat  t her e must  f i r st  

be a f i ndi ng of  hi st or i cal  f act . 14  Yet  t he maj or i t y opi ni on does 

not  ment i on any ot her  f i ndi ngs of  f act  t hat  t he c i r cui t  cour t  

made r el at ed t o t hi s i ssue of  j ur or  i nat t ent i veness.   The 

                                                 
14 See,  e. g. ,  St at e v.  Owens,  148 Wi s.  2d 922,  926- 27,  436 

N. W. 2d 869 ( 1989) .    
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maj or i t y opi ni on appear s t o r evi ew a sol e f i ndi ng of  f act  t hat  

i t  acknowl edges never  occur r ed. 15   

¶88 Even a cur sor y r evi ew of  t he r ecor d r eveal s t hat  t he 

c i r cui t  cour t  under t ook no f act ual  i nqui r y i nt o whet her  t he 

j ur or  was sl eepi ng.   The ci r cui t  cour t  di d not  voi r  di r e t he 

al l egedl y s l eepi ng j ur or ,  di d not  t ake any t est i mony,  and di d 

not  consi der  ot her  admi ssi bl e evi dence i n t he r ecor d on t hi s 

f act .    

¶89 Fur t her mor e,  t he maj or i t y opi ni on' s r el i ance on t he 

ci r cui t  cour t ' s  st at ement s t hat  i t  di d not  see t he j ur or  

s l eepi ng si mi l ar l y cannot  be t he basi s f or  t he el usi ve 

" f i ndi ngs"  on whi ch t he maj or i t y  opi ni on r est s i t s conf l i c t i ng 

concl usi ons.   Thi s cour t  has hel d t hat  a " c i r cui t  cour t  may not  

r el y on i t s own per sonal  obser vat i ons of  event s not  cont ai ned i n 

t he r ecor d. "   St at e v.  Anson,  2005 WI  96,  ¶33,  282 Wi s.  2d 629,  

698 N. W. 2d 776.   Fur t her mor e,  a j udge pr esi di ng at  a t r i al  

cannot  t est i f y as a wi t ness. 16   

¶90 I t  i s  t he maj or i t y ' s mi spl aced f ocus on non- exi st ent  

f i ndi ngs of  f act  t hat  get s t he maj or i t y i nt o anal yt i cal  t r oubl e.   

The onl y r ef er ence t o a f i ndi ng of  f act  r el at ed t o a s l eepi ng 

                                                 
15 " On t hi s r ecor d,  we cannot  say t hat  t he c i r cui t  cour t ' s  

f i ndi ngs ar e c l ear l y er r oneous because t hey di d not  i ncl ude a 
f i ndi ng t hat  t he j ur or  was sl eepi ng.   Because we accept  such 
f i ndi ngs,  we do not  di scuss t hi s l egal  chal l enge f ur t her . "   
Maj or i t y op. ,  ¶51.  

16 St at e v.  Anson,  282 Wi s.  2d 629,  ¶¶33,  34 & n. 3,  698 
N. W. 2d 776 ( c i t i ng Wi s.  St at .  §§ 906. 05 & 902. 01( 2) ) ;  St at e v.  
Hampt on ( Hampt on I ) ,  201 Wi s.  2d 662,  672- 73,  549 N. W. 2d 756 
( Ct .  App.  1996) .   For  addi t i onal  di scussi on on t he i ssue of  a 
c i r cui t  cour t ' s  per sonal  obser vat i on and j udi c i al  not i ce,  see 
¶¶105- 119,  i nf r a.  
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j ur or  i n t he maj or i t y ' s ent i r e opi ni on i s i t s r ef er ence t o what  

i t  descr i bes as a non- exi st ent  f i ndi ng.  

¶91 Al t hough t he maj or i t y acknowl edges t hat  t he f i r st  st ep 

when pr esent ed wi t h an sl eepi ng j ur or  i ssue i s t o det er mi ne 

whet her  t he j ur or  was i n f act  s l eepi ng,  t he maj or i t y f ai l s  t o 

acknowl edge t hat  such a det er mi nat i on never  occur r ed i n t he 

pr esent  case.    

B 

¶92 The maj or i t y ' s appr oach t o " f act s"  and i t s 

cont r adi ct or y concl usi ons appear  t o st em f r om i t s 

mi schar act er i zat i on of  t he r ecor d.   The ci r cui t  cour t  det er mi ned 

t hat  " even assumi ng what  [ t he def ense at t or ney al l eged about  t he 

s l eepi ng j ur or ]  i s  cor r ect , "  t he l aw does not  aut omat i cal l y 

r equi r e t he j ur or ' s r emoval .   

¶93 The maj or i t y sel ect i vel y quot es t he c i r cui t  cour t  t o 

make i t  appear  as i f  t he c i r cui t  cour t  f ound t hat  t he j ur or  was 

not  s l eepi ng,  wi t hout  act ual l y st at i ng t hat  t he c i r cui t  cour t  

f ound t hat  t he j ur or  was not  s l eepi ng.   However ,  t he cont ext  of  

what  occur r ed bef or e t he c i r cui t  cour t  i s  di f f er ent  f r om what  

t he maj or i t y appear s t o descr i be.    

¶94 The def endant ' s at t or ney r ai sed t he i ssue about  t he 

j ur or  bef or e t he c i r cui t  cour t  by advi s i ng t he cour t  t hat  he had 

seen a j ur or  s l eepi ng dur i ng hi s c l osi ng ar gument .   The 

def endant ' s at t or ney descr i bed what  he saw as f ol l ows:  

MR.  CI CCHI NI :   Just  f or  t he r ecor d.   I  saw hi s eyes 
cl osed and hi s head nod down on one occasi on[ ] ,  and I  
saw hi s eyes cl osed on sever al  occasi ons.  
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¶95 I n r esponse,  t he St at e acknowl edged t hat  t he j ur or  may 

not  have been payi ng r apt  at t ent i on dur i ng c l osi ng ar gument s,  

but  not ed t hat  she had not  seen any i ndi cat i on t hat  t he j ur or  

was sl eepi ng dur i ng t he pr esent at i on of  evi dence:  

MS.  JAY:   I  cer t ai nl y obser ved t hat  he was not  payi ng 
r apt  at t ent i on,  but  I ——I ' l l  j ust  t ake i t  per sonal l y.   
I  di dn' t  see anyt hi ng dur i ng t he t r i al  dur i ng ev i dence 
t hat  i ndi cat ed t o me t hat  he was asl eep dur i ng t he 
evi dence por t i on.   So,  I  j ust  di dn' t  t hi nk i t  was 
necessar y t o make hi m t he 13t h j ur or .  

¶96 The ci r cui t  cour t  t hen st at ed i t s r easoni ng f or  

denyi ng t he def endant ' s mot i on t o st r i ke t he al l eged sl eepi ng 

j ur or .  I t  obser ved t hat  i t  was awar e of  case l aw t hat  may 

r equi r e r emoval  i f  t he j ur or  i s s l eepi ng dur i ng t he pr esent at i on 

of  evi dence.   Her e,  however ,  t he al l egat i on was t hat  t he j ur or  

was sl eepi ng dur i ng c l osi ng ar gument s.   The ci r cui t  cour t  

det er mi ned t hat  " even assumi ng what  [ t he def endant ' s at t or ney 

al l eged about  t he s l eepi ng j ur or ]  i s  cor r ect , "  t he l aw does not  

aut omat i cal l y r equi r e t he j ur or ' s r emoval .   Counsel s '  

pr esent at i on and t he f ul l  r easoni ng of  t he c i r cui t  cour t  ar e as 

f ol l ows:  

MR.  CI CCHI NI :   Woul d you l i ke t o do t he j ur or  i ssue 
r eal  qui ck?  I ' d l i ke t o make a r ecor d r eal  qui ck t hat  
I  br ought  up at  t he s i de bar ? 

THE COURT:   Oh,  sur e.  

MR.  CI CCHI NI :   Dur i ng t he si de bar ,  I  made a mot i on t o 
st r i ke as t he——or  have r emoved or  st r i ke as t he 13t h 
j ur or ——Mi ss Jay [ t he pr osecut i ng at t or ney]  can maybe 
conf i r m t hi s——I  t hi nk hi s name was [ j ur or ' s name] ? 

MS.  JAY:   Cor r ect .  

MR.  CI CCHI NI :   Okay.   He was i n t he l ower  r i ght  hand 
cor ner .   He had a Cubs shi r t  on,  dar k hai r ;  and 
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not i ced hi m sl eepi ng dur i ng t he cl osi ng——my cl osi ng 
ar gument ——and because I ——I  was t r y i ng t o make eye 
cont act  wi t h hi m,  and I  not i ced t hat .   I  move t o 
st r i ke.   I  bel i eve t hat  Mi ss Jay concur r ed t hat  she——
wel l  she can speak f or  her sel f ;  but  she not i ced 
si mi l ar  and opposed t he mot i on.   The cour t  deni ed t he 
mot i on.   And I  t hi nk t hat  summar i zes i t .  

THE COURT:   The mot i on t o st r i ke hi m as t he al t er nat e 
j ur or .  

MR.  CI CCHI NI :   Yes,  al t er nat e j ur or .  Yes.  

THE COURT:   At t or ney Jay.  

MS.  JAY:   I  cer t ai nl y obser ved t hat  he was not  payi ng 
r apt  at t ent i on,  but  I ——I ' l l  j ust  t ake i t  per sonal l y.   
I  di dn' t  see anyt hi ng dur i ng t he t r i al  dur i ng ev i dence 
t hat  i ndi cat ed t o me t hat  he was asl eep dur i ng t he 
evi dence por t i on.   So I  j ust  di dn' t  t hi nk i t  was 
necessar y t o make hi m t he 13t h j ur or .  

MR.  CI CCHI NI :   Oh,  I ' m sor r y.   I  guess——coul d I  j ust  
descr i be i n br i ef  det ai l  what  I  saw? 

THE COURT:   Sur e.  

MR.  CI CCHI NI :   Just  f or  t he r ecor d.   I  saw hi s eyes 
cl osed and hi s head nod down on one occasi on,  and I  
saw hi s eyes cl osed on sever al  occasi ons.  

THE COURT:   Dur i ng your  c l osi ng.  

MR.  CI CCHI NI :   Yes.   Thank you.  

THE COURT:   Di d you see i t  dur i ng At t or ney Jay' s 
c l osi ng? 

MR.  CI CCHI NI :   I ——one t i me what  I  t hi nk I  f i r st  
not i ced t hat  hi s——hi s head was down but  he was r ubbi ng 
hi s f or ehead and came up back up,  and I  di d not  see i t  
t hen.   I  saw i t  dur i ng my cl osi ng.  

THE COURT:   Okay.   Your  obser vat i ons ar e not ed.   I  di d 
consi der  t hi s r equest  at  t he s i de bar  j ust  bef or e 
sendi ng t he j ur or s out  t o del i ber at e.   I  mysel f  [ ]  
di dn' t  not i ce i t .   I  t r y  t o keep t r ack of  what ' s  goi ng 
on wi t h t he j ur or s f ai r l y  wel l .   I  am awar e of  case 
l aw whi ch says i f  a j ur or  i s s l eepi ng dur i ng 
t est i mony,  dur i ng t he pr esent at i on of  evi dence,  t hat  
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can war r ant  t he di smi ssal  of  t hat  j ur or  or  [ ]  r ai se 
some i ssues wi t h r espect  t o del i ber at i ons i n t he sense 
t hat  t he j ur or  [ ]  doesn' t  have t he same basi s f or  
del i ber at i ons as t he ot her  j ur or s.  

I ——I  di dn' t  not i ce any of  t hose ki nds of  pr obl ems 
whi l e t est i mony was comi ng i n dur i ng whi ch I  t hi nk I  
pai d ver y——ver y c l ose at t ent i on t o t he demeanor  and 
conduct  of  t he j ur or s.    

So,  even assumi ng what  you say i s cor r ect ,  i t  does not  
aut omat i cal l y r equi r e r emoval  of  t hat  j ur or ;  and f or  
t hat  r eason I  di d not  gr ant  your  r equest  and we 
sel ect ed t he al t er nat e r andoml y i nst ead ( emphasi s 
added) .  

¶97 Bot h par t i es descr i be t he ci r cui t  cour t ' s  st at ement  as 

a l egal  concl usi on r eached by t he c i r cui t  cour t ' s  assumi ng t he 

f act ual  quest i on.   I ndeed,  when pr essed at  or al  ar gument  bef or e 

t hi s cour t  about  whet her  t he c i r cui t  cour t  based i t s deci s i on on 

f act ual  f i ndi ngs,  t he def endant ' s at t or ney r ebuf f ed such an 

asser t i on.   He r esponded t hat  t he i ssue t he ci r cui t  cour t  

addr essed was not  t he f act ual  quest i on of  whet her  t he j ur or  was 

sl eepi ng,  but  r at her  i t  was t he l egal  quest i on addr essi ng t he 

i mpor t  of  any j ur or  s l eepi ng when i t  al l egedl y occur r ed dur i ng 

c l osi ng ar gument s. 17   

                                                 
17 The compl et e exchange occur r ed as f ol l ows:  

Just i ce Roggensack:   Counsel or ,  as I  r ead t he 
ar gument s and t he mat er i al s pr ovi ded,  I  t hought  t hat  
t he t r i al  cour t  made a f i ndi ng t hat  she di dn' t  see 
t hat  t her e was any j ur or  s l eepi ng.    

Def endant ' s At t or ney:   You know,  [ Just i ce Roggensack] ,  
I  r ead t hat  and um,  t hat  cer t ai nl y i s t r ue but  I  don' t  
t hi nk t he j udge i n [ her ]  deci s i on made t hat  t he i ssue.   
I  t hi nk [ s] he made t he i ssue t hat  you j ust  don' t  have 
t o have a j ur or  l i s t en t o c l os i ng ar gument  i f  t hey 
choose not  t o l i s t en.   I  mean,  l et ' s  f ace f act s,  
j ur or s may be t hi nki ng about  t he Gr een Bay Packer  game 
dur i ng t he ent i r e c l osi ng ar gument  and we woul dn' t  
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¶98 Af t er  Just i ce Roggensack r ai sed t he i ssue wi t h t he 

def endant ' s at t or ney,  t he St at e' s at t or ney br i ef l y addr essed t he 

i ssue.   The St at e concl uded t hat  t he c i r cui t  cour t  di d not  make 

an " expl i c i t  f i ndi ng"  of  f act  on t he r ecor d r egar di ng t he 

sl eepi ng j ur or  and asked t he cour t  " t o concl ude t hat  t her e was 

no pr ej udi ce. " 18 

                                                                                                                                                             
know t hat  but  i t  woul dn' t  r eal l y make any di f f er ence 
because what ' s i mpor t ant  i s t hat  t hey l i s t en t o al l  
t he t est i mony and t hen make t hei r  deci s i on on t he 
t est i mony.   Does t hat  answer  your  honor ' s .  .  .  ? 

Just i ce Roggensack:   Wel l ,  I  t hought  t hat ,  t o me i t  
was a f i ndi ng and we adher e t o t he f i ndi ngs of  t he 
c i r cui t  cour t ,  unl ess t hey ar e c l ear l y er r oneous and I  
t hought  t he j udge was asked about  t hi s,  i t  was br ought  
t o her  at t ent i on and she sai d she di dn' t  see any 
j ur or s s l eepi ng and I  t hought  she sai d she wat ched t he 
j ur y qui t e c l osel y.   So i f  i t ' s  a f i ndi ng of  f act ,  
t hat ' s a di f f er ent  k i nd of  an i ssue t han i f  i t ' s  a 
quest i on of  l aw about  whet her  we want  t o do somet hi ng 
wi t h a j ur or  who was sl eepi ng,  you got t a get  over  t he 
f i r st  st ep whi ch was,  was t her e a j ur or  s l eepi ng 
bef or e you can get  t o t he second st ep? 

Def endant ' s At t or ney:   I  under st and t hat ,  [ Just i ce 
Roggensack] .   I ' m not  gonna di sagr ee wi t h t hat .   Thank 
you.   [ The def endant ' s at t or ney pr oceeded t o ar gue t he 
i ssue of  t he r ebut t al  evi dence. ]  

18 The Assi st ant  At t or ney Gener al ' s  f ul l  s t at ement  i s as 
f ol l ows:    

I  wi l l  do t he same as def ense counsel  di d and st ar t  
wi t h t he s l eepi ng j ur or  i ssue.   Ther e wer en' t  many 
quest i ons on i t  but  I  di d want  t o c l ear  up somet hi ng.   
I  t hi nk he [ t he def endant ' s at t or ney]  made t he 
st at ement  t hat  i t  was obvi ous or  somet hi ng t o t hat  
ef f ect  t hat  t he j ur or  was sl eepi ng or  appear ed t o be 
sl eepi ng i n t hi s  case.   To Just i ce Roggensack' s poi nt ,  
I  do bel i eve t hat  t he c i r cui t  cour t  made a f i ndi ng 
t hat  t he j ur or  was not  s l eepi ng but  went  t hat  st ep 
f ur t her  and sai d t hat  even i f  t he j ur or  was sl eepi ng,  
I  [ t he c i r cui t  cour t ]  don' t  f i nd any pr ej udi ce because 
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¶99 I n any event ,  whet her  a c i r cui t  cour t  can make a 

f i ndi ng of  f act  r egar di ng t he at t ent i veness of  a j ur or  under  t he 

c i r cumst ances of  t he pr esent  case i s pr obl emat i c.   No evi dence 

was pr esent ed on t he i ssue,  and i t  i s  or di nar i l y  i nappr opr i at e 

f or  a c i r cui t  cour t  t o t ake j udi c i al  not i ce of  t he f act  t hat  a 

j ur or  was i nat t ent i ve wi t hout  f ur t her  i nqui r y.   See ¶¶105- 122,  

i nf r a.  

C 

¶100 The maj or i t y ' s mi schar act er i zat i ons do not  st op wi t h 

t he r ecor d and t he ci r cui t  cour t ' s  deci s i on.      

¶101 The maj or i t y opi ni on decl ar es:   The cour t  of  appeal s 

concl uded t hat  t he i ssue of  t he al l egedl y s l eepi ng j ur or  was 

" wi t hi n t he br oad di scr et i on of  t he c i r cui t  cour t ,  and t hat  

t her e was not hi ng i n t he r ecor d t o suggest  t hat  t he cour t  had 

er r oneousl y exer ci sed i t s di scr et i on. "   Maj or i t y op. ,  ¶19 

( c i t i ng Novy,  338 Wi s.  2d 439,  ¶23) .   

¶102 Not  so!   The cour t  of  appeal s t r eat ed t he ci r cui t  

cour t  as havi ng based i t s concl usi on on pr ej udi ce,  not  on any 

f i ndi ng of  whet her  t he j ur or  was i n f act  s l eepi ng.   The cour t  of  

appeal s st at ed:   " We know of  no Wi sconsi n case,  and Novy has not  

c i t ed one,  i n whi ch a j ur or  was r emoved f or  noddi ng of f  dur i ng 

                                                                                                                                                             
t hi s wasn' t  t est i moni al .   On t hese f act s,  t her e was 
no,  i t  was not  an expl i c i t  f i ndi ng but  I  t hi nk i t  can 
def i ni t el y be i nt er pr et ed as a f i ndi ng of  f act  t hat  
t he j ur or  was not  asl eep and I  t hi nk,  so I  j ust  want ed 
t o c l ear  up t hat  t he St at e on t he sl eepi ng j ur or  i ssue 
woul d ask t hi s cour t  t o af f i r m and concl ude t hat  t her e 
was no pr ej udi ce and t hat  t he def endant  f ai l ed t o meet  
hi s bur den on t hat  i ssue.   [ The St at e t hen pr oceeded 
t o ar gue t he r ebut t al  evi dence i ssue] .   ( Emphasi s 
added. )  
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cl osi ng ar gument s.   We t her ef or e r ej ect  Novy' s ar gument  t hat  t he 

t r i al  cour t  er r ed i n f ai l i ng t o conduct  a f ur t her  i nqui r y i nt o 

whet her  t he j ur or  was sl eepi ng. " 19   

D 

¶103 As a r esul t  of  r el y i ng on a f i ndi ng of  f act  t hat  does 

not  exi st  and mi schar act er i z i ng t he r ecor d and t he deci s i ons of  

t he c i r cui t  cour t  and cour t  of  appeal s,  t he maj or i t y opi ni on 

ul t i mat el y f ai l s  t o under t ake t he ul t i mat e quest i on of  whet her  

t he def endant ' s  const i t ut i onal  r i ght  t o a f ai r  t r i al  was 

vi ol at ed by j ur or  i nat t ent i veness.    

¶104 By shor t - c i r cui t i ng t he anal ysi s,  t he maj or i t y f ur t her  

f ai l s  t o pr ovi de gui dance on how ci r cui t  cour t s ar e t o handl e an 

al l egat i on of  a s l eepi ng j ur or .    

E 

¶105 Unl i ke t he maj or i t y opi ni on,  I  acknowl edge t he ci r cui t  

cour t ' s  st at ed r easoni ng f or  denyi ng t he def endant ' s mot i on t o 

st r i ke.   The ci r cui t  cour t  di d not  det er mi ne whet her  t he 

def endant ' s al l egat i on of  a s l eepi ng j ur or  was t r ue.   I nst ead 

t he ci r cui t  cour t  det er mi ned t hat  " even assumi ng what  [ Novy' s 

at t or ney al l eged about  t he s l eepi ng j ur or ]  i s  cor r ect , "  t he l aw 

does not  aut omat i cal l y r equi r e t he j ur or ' s r emoval .   The ci r cui t  

                                                 
19 Novy,  338 Wi s.  2d 439,  ¶23.  

Af t er  r eachi ng t hi s concl usi on,  t he cour t  of  appeal s went  
on t o st at e t hat  def ense counsel  di d not  ask t he c i r cui t  cour t  
t o conduct  f ur t her  i nqui r y i nt o whet her  t he j ur or  was asl eep;  
t hat  i t  woul d not  f aul t  t he c i r cui t  cour t  f or  f ai l i ng t o 
under t ake a f ur t her  i nqui r y under  t he c i r cumst ances of  t he 
pr esent  case;  and t hat  t he c i r cui t  cour t  di d not  er r oneousl y 
exer ci se i t s di scr et i on i n f ai l i ng t o conduct  a f ur t her  i nqui r y 
i nt o whet her  t he j ur or  was sl eepi ng.   I d.  
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cour t  concl uded t hat  even i f  t he j ur or  was sl eepi ng,  as al l eged,  

i t  di d not  pr ej udi ce t he def endant .  

¶106 Her e,  t he def endant ' s at t or ney al l eged t hat  he " saw 

[ t he j ur or ' s]  eyes cl osed and hi s head nod down on one 

occasi on[ ] "  and " saw hi s eyes cl osed on sever al  occasi ons. "   The 

al l eged i nat t ent i veness occur r ed dur i ng def ense counsel ' s 

c l osi ng ar gument .  

¶107 The const i t ut i onal  r i ght  t o an i mpar t i al  j ur y r equi r es 

t hat  t he j ur or s " have hear d al l  of  t he mat er i al  t est i mony. " 20  

When a par t y seeks t o have a j ur or  di schar ged,  whet her  i t  i s  due 

t o s l eep or  f or  anot her  cause,  i t  i s  t he c i r cui t  cour t ' s  dut y t o 

" make car ef ul  i nqui r y i nt o t he subst ance of  t he r equest  and t o 

exer t  r easonabl e ef f or t s t o avoi d di schar gi ng t he j ur or . " 21  

Uphol di ng j ur or  i nt egr i t y i s a t ask assi gned t o t he cour t s. 22  

The ul t i mat e quest i on of  whet her  t he def endant ' s const i t ut i onal  

r i ght  t o a f ai r  t r i al  was vi ol at ed by j ur or  i nat t ent i veness i s a 

quest i on of  l aw t hat  a r evi ewi ng cour t  det er mi nes 

i ndependent l y. 23    

¶108 A ci r cui t  cour t  must  " appr oach t he i ssue [ of  a 

s l eepi ng j ur or ]  wi t h ext r eme caut i on. " 24   

                                                 
20 Hampt on I ,  201 Wi s.  2d at  668.  

21 St at e v.  Lehman,  108 Wi s.  2d 291,  300,  321 N. W. 2d 212 
( 1982) .  

22 St at e v.  Gonzal ez,  2008 WI  App 142,  ¶9,  314 Wi s.  2d 129,  
758 N. W. 2d 153.  

23 St at e v.  Hampt on ( Hampt on I I ) ,  217 Wi s.  2d 614,  621- 22,  
579 N. W. 2d 260 ( Ct .  App.  1998) .    

24 Lehman,  108 Wi s.  2d at  300.  
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¶109 As a t hr eshol d i ssue,  par t i es must  t i mel y obj ect  i n 

or der  t o pr oper l y r ai se t he i ssue bef or e t he c i r cui t  cour t .   

When par t i es not i ce a s l eepi ng j ur or ,  t hey must  br i ng t he i ssue 

t o t he c i r cui t  cour t ' s  at t ent i on dur i ng t r i al  " as soon as 

pr act i cabl e"  af t er  t hey not i ce t he s l eepi ng j ur or . 25  I f  t he 

obj ect i on i s not  t i mel y,  i t  may be consi der ed " wai ved"  or  

" f or f ei t ed" . 26  No one ar gues t hat  t he obj ect i on was not  t i mel y 

i n t he i nst ant  case.  

¶110 When a t i mel y obj ect i on i s made,  t he c i r cui t  cour t  may 

pr oceed i n di f f er ent  ways dependi ng on t he ci r cumst ances of  t he 

case.   The ci r cui t  cour t  may have t o deci de whet her  t he j ur or  

was sl eepi ng.   Because t he ci r cui t  cour t  i n t he i nst ant  case di d 

not  addr ess t hi s quest i on,  t he par t i es di d not  ar gue i n t hei r  

br i ef s how t he ci r cui t  cour t  shoul d have handl ed t he quest i on.   

I  wr i t e t o r emi nd t he bench and bar  t hat  Hampt on I 27 and Hampt on 

I I 28 ar e i nst r uct i ve about  what  a c i r cui t  cour t  i s  t o do t o make 

a f i ndi ng about  j ur or  at t ent i veness. 29 

                                                 
25 St at e v.  Saunder s,  2011 WI  App 156,  ¶32,  338 Wi s.  2d 160,  

807 N. W. 2d 679.    

26 See Hampt on I ,  201 Wi s.  2d at  669.  

27 I d.  

28 Hampt on I I ,  217 Wi s.  2d at  621- 24.   See al so Anson,  282 
Wi s.  2d 629,  ¶¶33- 34.  

29 For  a di scussi on of  t he numer ous cases acr oss t he count r y  
on j ur or  i nat t ent i veness,  see Geor ge L.  Bl um,  Annot at i on,  
I nat t ent i on of  Jur or  f r om Sl eepi ness or  Ot her  Cause As Gr ound 
f or  Rever sal  or  New Tr i al ,  59 A. L. R.  5t h 1 ( 2003)  ( made cur r ent  
by weekl y addi t i on of  r el evant  new cases) .  
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¶111 The i ssue i n t he pr esent  case was r ai sed i n a 

subst ant i al l y  s i mi l ar  manner  t o t hat  whi ch occur r ed i n Hampt on 

I ,  i n whi ch t he def endant  al so r ai sed t he i ssue or al l y at  t r i al  

out s i de t he pr esence of  a j ur y.   The Hampt on I  cour t  det er mi ned 

t hat  when t her e i s a " suf f i c i ent  demonst r at i on of  j ur or  

s l eepi ness, "  t he c i r cui t  cour t  shoul d under t ake f ur t her  f act ual  

i nqui r y. 30   

¶112 I n Hampt on I ,  t he at t or ney not i ced a j ur or  s l eepi ng 

dur i ng wi t ness t est i mony and r ai sed t he i ssue out si de t he 

pr esence of  t he j ur y. 31  Al t hough t he ci r cui t  cour t  acknowl edged 

t hat  t he j ur or  was " dr owsy"  dur i ng por t i ons of  t he t est i mony,  i t  

di d not  under t ake any f ur t her  i nqui r y i nt o whet her  t he j ur or  was 

act ual l y s l eepi ng.   The cour t  of  appeal s concl uded t hat  t her e 

was a suf f i c i ent  demonst r at i on of  j ur or  s l eepi ness t o war r ant  

f ur t her  f act ual  i nqui r y and r emanded t he mat t er  t o t he c i r cui t  

cour t  f or  an evi dent i ar y hear i ng. 32   

¶113 Fol l owi ng a r emand f or  an evi dent i ar y hear i ng i n 

Hampt on I ,  t he c i r cui t  cour t  f ound t hat  t he j ur or  was dr owsy f or  

t en mi nut es and f el l  asl eep f or  one or  t wo mi nut es. 33  On appeal  

f r om t he evi dent i ar y hear i ng,  t he cour t  of  appeal s concl uded i n 

Hampt on I I  t hat  Hampt on' s due pr ocess r i ght s t o a f ai r  t r i al  

                                                 
30 Hampt on I ,  201 Wi s.  2d at  673.   

31 I d.  at  666- 67.    

32 I d.  at  673- 74.  

33 Hampt on I I ,  217 Wi s.  2d at  622.  
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wer e not  v i ol at ed because t he t est i mony t hat  was mi ssed was not  

pi vot al  t o t he case. 34     

¶114 I n or der  f or  a c i r cui t  cour t  t o make a f i ndi ng of  f act  

r egar di ng t he i nat t ent i veness of  a j ur or ,  t her e must  be f act s i n 

t he r ecor d t o suppor t  such a f i ndi ng.      

¶115 I t  i s  pr obl emat i c f or  a c i r cui t  cour t  t o t ake j udi c i al  

not i ce of  t he j ur or ' s i nat t ent i veness or  t o r el y on i t s own 

obser vat i ons.  

¶116 Case l aw f r om ot her  j ur i sdi ct i ons suggest s t hat  a 

t r i al  cour t  may on " i nf or med j udi c i al  knowl edge"  t ake j udi c i al  

not i ce of  t he f act  t hat  a j ur or  was sl eepi ng when t he ci r cui t  

j udge act ual l y obser ves t he j ur or  s l eepi ng. 35  Wi sconsi n case 

l aw,  i ncl udi ng Hampt on I ,  war ns t hat  t aki ng j udi c i al  not i ce of  

t he f act  t hat  a j ur or  was or  was not  s l eepi ng wi t hout  f ur t her  

i nqui r y i s or di nar i l y  i nappr opr i at e. 36   

¶117 The pr ocedur es f or  j udi c i al  not i ce ar e set  f or t h i n 

Wi s.  St at .  § 902. 01 ( 2009- 10) .   Judi c i al  not i ce of  whet her  a 

j ur or  i s s l eepi ng does not  f i t  easi l y wi t h t he k i nds of  

adj udi cat i ve f act s t hat  may be j udi c i al l y  not i ced under  Wi s.  

St at .  § 902. 01( 2) .   See Anson,  282 Wi s.  2d 629,  ¶33 & n. 3 

( hol di ng t hat  a c i r cui t  cour t  cannot  t ake j udi c i al  not i ce of  

f act s i t  obser ves) ;  Lemke v.  Lemke,  2012 WI  App 96,  ¶21,  343 

                                                 
34 I d.  at  624.  

35 Hampt on I ,  201 Wi s.  2d at  669 n. 5.  

36 I d.  at  671- 72 ( quot i ng Uni t ed St at es v.  Bar r et t ,  703 
F. 2d 1076,  1083 ( 9t h Ci r .  1983) ) .   See al so Anson,  282 
Wi s.  2d 629,  ¶¶33- 34.   Compar e Hampt on I I ,  217 Wi s.  2d at  619-
20.  
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Wi s.  2d 748,  820 N. W. 2d 470 ( decl ar i ng t hat  " [ a]  t r i al  cour t  

s i t t i ng as a f act - f i nder  may der i ve i nf er ences f r om t he 

t est i mony and t ake j udi c i al  not i ce of  a f act  t hat  i s  not  subj ect  

t o r easonabl e di sput e,  but  i t  may not  est abl i sh as an 

adj udi cat i ve f act  t hat  whi ch i s known t o t he j udge as an 

i ndi v i dual . " ) ;  St at e v.  Pet er son,  222 Wi s.  2d 449,  457- 58,  588 

N. W. 2d 84 ( Ct .  App.  1998)  ( st at i ng a t r i al  cour t  " may not  

est abl i sh as an adj udi cat i ve f act  t hat  whi ch i s known t o t he 

j udge as an i ndi v i dual . " ) ;  I I  McCor mi ck on Evi dence § 329 at  373 

( John W.  St r ong ed. ,  5t h ed.  1999)  ( " What  a j udge knows and what  

f act s a j udge may j udi c i al l y  not i ce ar e not  i dent i cal  dat a 

banks. " ) .  

¶118 I n maki ng t he r equi r ed f act ual  det er mi nat i ons,  c i r cui t  

cour t s shoul d t ake car e not  t o act  as wi t nesses.   Al t hough a 

c i r cui t  cour t  may make cr edi bi l i t y  det er mi nat i ons when maki ng 

i t s f act ual  f i ndi ngs,  t he case l aw i ndi cat es a c i r cui t  cour t  may 

not  r el y on i t s per sonal  knowl edge of  event s not  appear i ng i n 

t he r ecor d. 37  A c i r cui t  cour t  t hat  r el i es on i t s own per sonal  

obser vat i ons of  event s not  i n t he r ecor d as t he basi s f or  a 

                                                 
37 An exampl e of  t hi s pr i nci pl e i s set  f or t h i n Anson,  whi ch 

st at ed t hat  a c i r cui t  cour t  may not  st at e " i t s opi ni on [ t hat ]  
t he wi t ness was bei ng i nt i mi dat ed by t he pr esence of  sever al  
wel l - known gang member s i n t he cour t r oom,  i f  t he pr esence and 
behavi or  of  t hese i ndi v i dual s was not  document ed i n t he r ecor d. "   
Anson,  282 Wi s.  2d 629,  ¶34 ( emphasi s i n or i gi nal ) .    

Compar e and cont r ast  Hampt on I I ,  i n whi ch t he cour t  of  
appeal s concl uded t hat  t he c i r cui t  cour t ' s  opi ni on about  t he 
at t ent i veness of  t he j ur or  di d not  t r ansf or m t he ci r cui t  cour t  
i nt o a mat er i al  wi t ness,  r equi r i ng t he j udge' s di squal i f i cat i on 
under  Wi s.  St at .  § 757. 19( 2) ( b) .   Hampt on I I ,  217 Wi s.  2d at  
619- 20.  
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f act ual  f i ndi ng " i s essent i al l y  act i ng as a wi t ness i n t he case 

by pr ovi di ng t est i mony. " 38  Act i ng as a wi t ness i s cont r ar y t o 

Wi s.  St at .  § 906. 05,  whi ch pr ovi des t hat  a j udge " pr esi di ng at  

t he t r i al  may not  t est i f y i n t hat  t r i al  as a wi t ness. "  

¶119 I  r ecogni ze t her e i s some t ensi on wi t hi n t he case l aw 

r egar di ng t he ci r cui t  cour t ' s  r ol e i n det er mi ni ng t he f act  of  

whet her  a j ur or  was i nat t ent i ve.   I  concl ude t hat  t he saf est  and 

best  pr act i ce i s f or  t he par t y chal l engi ng t he j ur or ' s  

at t ent i veness t o put  evi dence i n t he r ecor d so t hat  t he c i r cui t  

cour t  may make a f act ual  det er mi nat i on of  a j ur or ' s 

at t ent i veness ( or  l ack t her eof )  on t he basi s of  evi dence i n t he 

r ecor d.  A c i r cui t  cour t  may t hen have t o det er mi ne whet her  a 

j ur or ' s i nat t ent i on pr ej udi ced t he def endant  t o t he ext ent  t hat  

t he def endant  di d not  r ecei ve a f ai r  t r i al .    

F 

¶120 Her e,  t he c i r cui t  cour t  di d not  under t ake any f act ual  

i nqui r y about  t he j ur or  s l eepi ng.   I t  di d not  have t o do so.  

I nst ead t he ci r cui t  cour t  det er mi ned t hat  even i f  t he j ur or  wer e 

s l eepi ng,  t he def endant  was not  pr ej udi ced.   I n maki ng t hat  

det er mi nat i on,  t he c i r cui t  cour t  r ecogni zed t hat  t he ul t i mat e 

f ocus of  t he anal ysi s i s t o det er mi ne whet her  a def endant  i s 

pr ej udi ced. 39  As t he Hampt on I  cour t  not ed,  " i t  i s  uni ver sal l y 

r ecogni zed t hat  bef or e i nat t ent i veness war r ant s a mi st r i al ,  

                                                 
38 Anson,  282 Wi s.  2d 629,  ¶33.  

39 Hampt on I ,  201 Wi s.  2d at  668.  
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t her e must  be a det er mi nat i on r egar di ng pr ej udi ce. " 40  The same 

l ogi c hol ds t r ue r egar di ng a mot i on t o st r i ke a s l eepi ng j ur or .  

¶121 To sat i sf y t he pr ej udi ce r equi r ement ,  a def endant  must  

est abl i sh t hat  t he j ur or  mi ssed enough of  t he pr oceedi ng t o 

pr ej udi ce t he def ense. 41  Gener al l y,  a def endant  i s pr ej udi ced i f  

a j ur or  mi sses hear i ng " mat er i al  t est i mony. " 42  Li kewi se,  a 

def endant  can be pr ej udi ced by a s l eepi ng j ur or  i f  t he j ur or  

mi sses a " pi vot al "  or  " s i gni f i cant "  par t  of  t he case. 43   

¶122 I n t he pr esent  case,  t her e i s no i ndi cat i on t hat  t he 

s l eepi ng j ur or  mi ssed a pi vot al  or  s i gni f i cant  por t i on of  t he 

pr oceedi ng.   Fur t her mor e,  i t  i s  undi sput ed t hat  t he j ur or  hear d 

al l  mat er i al  t est i mony.   The def endant  has t her ef or e f ai l ed t o 

est abl i sh t hat  t he al l egedl y s l eepi ng j ur or  was pr ej udi c i al  t o 

t he def ense.    

¶123 Because t her e i s no i ndi cat i on t hat  t he def endant  was 

pr ej udi ced,  t he c i r cui t  cour t ' s  di scr et i onar y r ef usal  t o st r i ke 

t he j ur or  was r easonabl e.   Ther ef or e,  I  conc l ude t hat  t he 

c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s di scr et i on when 

i t  deni ed t he def endant ' s mot i on t o st r i ke.   

¶124 Unf or t unat el y,  t he maj or i t y opi ni on' s anal ysi s i s 

conf usi ng and f ai l s t o pr ovi de gui dance on how ci r cui t  cour t s 

shoul d pr oceed when conf r ont ed wi t h t he chal l enge t hat  t he 

                                                 
40 I d.  at  670.    

41 I d.  at  668.    

42 I d.  at  668.    

43 Hampt on I I ,  217 Wi s.  2d at  621,  624.    
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def endant ' s const i t ut i onal  r i ght  t o an i mpar t i al  j ur y i s bei ng 

deni ed based on an asser t i on t hat  a j ur or  was sl eepi ng.   

¶125 For  t he r easons set  f or t h,  I  wr i t e separ at el y.  

¶126 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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